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PERSONAL CIVIL LIBERTIES UNDER 
THE FLORIDA CONSTITUTION 
DECLARATION OF RIGHTS 
By 
Stanley L. West, Librarian College of Law, University of Florida 
Ivan Odle, Gainesville Bar 
Russell McCaughan, Fort Lauderdale Bar 


Note: Since the preparation of this paper Mr. West has been appointed Librarian of the 
College of Law, Uni i i 


. University of Pittsburgh, and Mr. Odle has been appointed Librarian of the 
College of Law, University of Florida. 


(Second installment, concluded in next issue) 


SECTION 7 
(Section 6 was not discussed ) 


The writ of habeas corpus shall be grantable speedily and of right, freely 
and without cost, and shall never be suspended unless, in case of rebellion or 
invasion, the public safety may require its suspension. 


Although this section provides that the writ shall issue as of right, it is 
held that a writ of habeas corpus does not issue as of course, and where it 
appears on the face of the petition that the party must be remanded the writ 
will be denied. The writ can not be used as a substitute for a demurrer, a 
motion to quash, a writ of error, an appeal, or certiorari.2, The writ may be 
used to determine the right to bail, and a person indicted for a capital offense 
is entitled to habeas corpus for the purpose of showing facts that he is entitled 
to a discharge on bail.* 

If a person is held in custody under an invalid statute or ordinance, he 
may test its validity by habeas corpus,°® and if the charge on which the accused 
is imprisoned does not constitute a crime, he is entitled to discharge on 
habeas corpus.® Likewise a defendant who is held under an unauthorized or 
void sentence may attack it collaterally by habeas corpus,‘ and if the court 
has no jurisdiction to try a person for the offense with which he is charged 
he may be discharged on habeas corpus.* But habeas corpus is not a remedy 
for relief against indictments charging criminal offenses defectively,® and the 


defendant is not entitled to the writ to correct mere irregularities of procedure 
where the court has jurisdiction.’® 


SECTION 8 


Excessive bail shall not be required, nor excessive fines be imposed, nor 


cruel or unusual punishment or indefinite imprisonment be allowed, nor shall 
witnesses be unreasonably detained. 


1, Lee v. Van Pelt, 57 Fla. 94, 48 So. 632. 

2. Mooneyham v. Bowles, 72 Fla. 259, 72 So. 931; Randall v. Tillis, 43 Fla. 43, 29 So. 540; 
State v. Dillon, 75 Fla. 785, 79 So. 29; Crooke v. Van Pelt, 76 Fla. 20, 79 So. 166. 

3. Ex parte Hatcher, 86 Fla. 330, 98 So. 72. 

4. Finch v. State, 15 Fla. 633; Holley ¥. State, 15 Fla. 688. 

5. Ex parte Knight, 52 Fla. 144, 41 So. 786; Harper v. Galloway. 58 Fla. 255, 51 So. 226; 
Hardee v. Brown, 56 Fla. 377, 47 So. 834; Pounds v. Darling, 75 Fla. 125, 77 So. 666. 
Messer, 87 Fla. 92° 99 So. 330. 

6. Bell v. Gregory, 89 Fla. 293, 1038 So. 832; Ex parte Amos, 93 Fla. 5, 112 So. 289. 

7. McDonald vy. Smith, 68 Fla. 77, 66 So. 430 

8. Porter v. State, 62’ Fla. 79, 56 So. 406; Ex parte Davidson 76 Fla. 272, 79 So. 727. 

9. Ex parte Prince, 27 Fla. 196, 9 So. 659; In re Robinson, 73 Fla. 1068, 75 So. 604. 

10. Bronk v. State, 43 Fla. 461, 31 So. 248; Dukes v. State, 81 Fla 


. 247, 88 So. 474; Ex parte 


: 
=) 


240 FLORIDA LAW JOURNAL 


The question of whether or not the bail set is excessive must be deter- 
mined by a consideration of all the factors in the case. Thus where the states 
attorney offered to allow the defendant, who was indicted for liquor law 
violation, to be released on his own recognizance if he would consent to a 
continuance and the defendant refused but the court nevertheless granted the 
continuance and set the bail at $3000, it was held on appeal that under these 
circumstances the required bail was excessive.1 Other questions concerning 
bail are discussed under Section 9. 

A fine imposed by a revenue act for selling spirituous liquors without a 
license, of at least double the amount required by such license, is not an 
excessive punishment,” and a municipal ordinance providing that any person 
convicted of fighting shall be fined not exceeding $500 or imprisoned at hard 
labor for not exceeding three months, or by both fine and imprisonment, was 
held not to impose an excessive fine or to inflict cruel and unusual punishment.* 

Inflicting death penalty by electrocution is not cruel or unusual punish- 
ment within the meaning of this section.* 

A sentence that the ‘‘sheriff do keep you in custody until the judgment 
of the court is complied with’’, does not violate the ‘‘indefinite imprisonment”’ 
clause of this section,® and a sentence of a municipal court which commits the 
person convicted to the custody of the chief of police until the ‘‘fine’’ is 
paid does not constitute indefinite imprisonment.® It is held that this section 
limits the power of a court to punish for contempt and a person cannot be 
imprisoned indefinitely on a contempt charge.* 


SECTION 9 


All persons shall be bailable by sufficient sureties, except for capital 
offences where the proof is evident or the presumption great. 


Under this section the burden of proof is on the petitioner in habeas 
corpus to show that the proof is not evident and the presumption not great 
of capital offence alleged against him.® All persons are bailable as a matter 
of right except those accused of capital offences where the proof is evident 
or the presumption great.® However, the section is held not to apply in 
extradition proceedings or in eases where bail is sought after trial and 
conviction. Thus it is held that where a party is before the courts of Florida 
by proceedings in habeas corpus for the purpose of determining the lawfulness 
of his detention under an executive warrant of extradition, his right to bail 
should be tested by the laws of the demanding state.° And following the 
rule that after trial and conviction, the matter of granting bail rests in the 
discretion of the trial court to be determined by the evidence and the facts in 
the case.!! it was held that, after conviction of second degree murder, super- 
sedeas bail of $10,000 was not excessive notwithstanding that the defendant 
was shown to be insolvent.!? 


SECTION 10 


No person shall be tried for a- capital crime unless on presentment or 
indictment by a grand jury, and no person shall be tried for other felony unless 
on presentment or indictment by a grand jury or upon information under oath 
filed by the prosecuting attorney of the court wherein the information 1s 


1. State v. Wingate, 85 Fla. 42, 94 So. 862. 

2. Frese v. State, 23 Fla. 267, 2 So. 1. 

3. Kinkaid vy. Jackson, 66 Fla. 378, 63 So. 706. 

4. Ferguson vy. State, 90 Fla. 105, 195 So. 840. 

5. Ex parte Bryant, 24 Fla. 278, 4 So. 854. 

6. Ex parte Peacock, 25 Fla. 478, 6 So. 473. 

7. State v. Lehman, 100 Fla. 481, 129 So. 818. 

8. Ex parte Tully, 70 Fla. 1, 66 So. 296. 

9. Ex parte Hatcher, 86 Fla. 330, 98 So. 72; Ex parte McDaniel, 86 Fla. 145, 97 So. 317; 


Rigdon v. State, 41 Fla. 308, 26 So. 711. 
State v. Quigg, 91 Fla. 197, 107 So. 409. 
Stalnaker v. State, 126 Fla. 407, 171 So. 226. 
Barber v. State, 124 Fla. 694, 169 So. 368. 
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filed, except as is otherwise provided in this Constitution, and except in cases 
of impeachment, and in cases in the militia when in active service in time 
of war, or which the State, with the consent of Congress, may keep in time 
of peace . . . The Legislature shall have power by general legislation to 
regulate the number of grand jurors to serve upon, or constitute, a grand 
jury and to fix the number of grand jurors required to vote for and return 
an indictment or presentment. 


Under this section it is held that a person accused of a capital crime has 
a right to object to being tried except on presentment or indictment by a grand 
jury.” Indictments for offenses against municipal ordinances are not required 
or permitted in municipal courts.* Before the amendment of this section 
inserting the last sentence it was held that a statute permitting the finding 
of indictments by the assent of eight members of the grand jury was void 
since the common law required the assent of at least twelve, and there was 
nothing in the constitution to authorize the finding of an indictment by a 
less number.* This has been changed by the amendment. 


SECTION 11 


In ail criminal prosecutions, the accused shall have the right to a speedy 
and public trial, by an impartial jury, in the county where the crime was 
committed, and shall be heard by himself, or counsel, or both, to demand the 
nature and cause of the accusation against him, to meet the witnesses against 
him face to face, and have compulsory process for the attendance of witnesses 
in his favor, and shall be furnished with a copy of the indictment against him. 


Place of Trial 


The guarantee of the right to trial in the county where the crime was 
committed has been qualified by the Supreme Court. 


We do not think it was the purpose of the framers of the con- 
stitution to force a trial in a county where an impartial jury cannot 
be had, as to do so would defeat the greater and more important 
right of a speedy and public trial by an impartial jury.® 
However, 

Where an application in a criminal prosecution for a change 
of venue from the county where the crime was committed is made by 
the prosecuting attorney, and the accused objects thereto, the matter 
should be tested in some way so as to make it to clearly appear that 
it is practically impossible to obtain an impartial jury to try the accused 
in that county.® 


A statute passed in pursuance of this section provides that where an 
offense commences in one county and terminates in another, the offender may 
be indicted in either county. This statute is valid and has been applied so as 
to allow an indictment for murder in either county, where a mortal wound 
was inflicted in one county and the party died in another.” But the statute 
has no reference to an indictment for libel, and one publishing libel is subject 
to indictment only in the county where his printing plant and primary 
circulation is located and not in the county into which he mails or circulates 
the papers containing the libelous matter.® 


1. (As amended in 1934). (Only the pertinent part set out.) 

2. Cotton v. State, 85 Fla. 197, 95 So. 668; Hicks v. State 97 Fla. 199, 120 So. 330. 

3. Wright v. Worth, 83 Fla. 204, 91 So. 87. 

4. English v. State, 31 Fla. 340, 12 So. 689. 

5. Hewitt v. State, 43 Fla. 194, 30 So. 795. 

6. Rw 4 die State, 72 Fla. 137, 72 So. 647; see also Higginbotham v. State, 88 Fla. 26, 
oO. 

7. Smith v. State, 42 Fla. 605, 28 So. 758. 

8. Eberhardt v. Barker, 104 Fla. 535, 140 So. 633. 
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Speedy and Public Trial 
The word ‘‘public’’ is here used in opposition to ‘‘secret’’. 


The exclusion by the court of all persons other than those interested 
in the case, where from the character of the charge and nature of the 
evidence, public morality would be injuriously affected, does not 
violate the constitutional right to a public trial.? 


The right to a speedy trial does not contemplate that or require that an 
accused shall be tried except in due course of the court procedure that is 
provided for the trial of persons charged with crime.* This section contem- 
plates the benefit of counsel, reasonable oportunity and time to consult with 
counsel, and ample opportunity to prepare for trial.* 


Demand of Nature of Accusation 


In a prosecution for larceny, the indictment should with reasonable 
certainty state the species or names and the number of the articles or things 
alleged to have been stolen, so as to show that the things or articles are per- 
sonal property, and to prevent embarrassment to the accused in making his 
defense, and to protect him against a second prosecution for the same offense.* 
And in a prosecution under a statute for assault with intent to commit a felony, 
the particular felony intended to be committed must be alleged in order that the 
defendant may be duly advised of the nature and cause of the accusation against 
him.5 

Compulsory Process 


A defendant is entitled to compulsory process to have brought into trial 
court any material evidence shown to be available and capable of being used 
by him in aid of his defense, including beneficial enjoyment of subpoena 
duces tecum.® 


The constitutional right to compulsory process as guaranteed 
by section 11 of the Declaration of Rights means not only the issu- 
ance and service of a subpoena by which a defense witness is made to 
appear, but includes the judicial enforcement of that process and the 
essential benefits of it by the trial court.’ 


Section 11 has no application to trials for violation of municipal ordi- 
nances.® 


SECTION 12* 


No person shall be subject to be twice put in jeopardy for the same 
offence, nor compelled in any criminal case to be a witness against himself, 
nor be deprived of life, liberty, or property without due process of law; nor 
shall private property be taken without just compensation, 


DUE PROCESS OF LAW** 


The limitation upon the powers of government under the due process 
clause requires ‘‘a course of legal proceedings according to those rules and 


Robertson vy. State, 64 Fla. 437, 60 So. 118. 

Morgan vy. City of Lakeland, 91 Fla. 236, 107 So. 267. 

Lowe v. State, 95 Fla. 81, 116 So. 240; Scott v. State, 101 Fla. 250, 184 So. 50; Christie 
v. State, 94 Fla. 469, 114 So. 450. 

Clark y. State, 59 Fla. 9, 52 So. 518. 

Thomas v. State, 85 Fla. 113, 95 So. 752. 

State ex rel. Brown vy. Dewell, 123 Fla. 785, 167 So. 687. 

State ex rel. Brown vy. Dewell, 123 Fla. 785, 167 So. 687. 

. Wright v. Worth, 83 Fla. 204, 91 So. 87. 

Sections 12 to 24 by Mr. McCaughan. 

The consideration given by the courts to the due process clause of Section 12 so far 
overshadows that given the remaining clauses of the sections treated in the second 
portion of the annotations, that the greater effort on this part has been expended in 
the treatment of due process of law. The other clauses in these sections, while important 
with respect to fundamental personal liberties, have not received the same attention 
of the Court; perhaps for the reason that such safeguards to liberty are couched in more 
specific language and hence more easily recognized and followed. The author. ; 
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principles which have been established in our system of jurisprudence for the 
protection and enforcement of private rights’’, ‘and in whieh ‘‘fair notice and 
a reasonable oportunity to be heard shall be given interested parties before 
a judgment or decree is rendered.’’! This guarantee extends to ‘‘seeure indi- 
vidual rights against unconstitutional invasion by the state, as well as from 
violation by other governmental agencies and individuals.’”2 

Among the personal and property rights so protected are those 
having to do with civil procedure? criminal procedure,* benefits of 
judgments,® real property,® use of real property,? personal prop- 
erty,> use of personal property,® creditors’ rights,!° equitable 
rights, contract rights,? right to contract,!* pursuit or trade of business,}5 
publie office,*® and hunting. 


Civil Procedure 
Protection of these personal rights afforded by the due process clause is 
exercised by means of limitations imposed upon the powers of government.!® 
In matters of civil procedure it has been extended from service of process to 
proceedings supplementary to proceedings supplementary to execution. 


. . . Under the well-settled construction of the due process 
clauses of both the Federal and State Constitutions constructive 
service by publication could not be resorted to whereby the exercise 
of reasonable diligence actual personal service of process could readily 
be secured . . . Smetal Corp. v. West Lake Inv. Co., 126 Fla. 595, 
172 So. 58. 

In proceeding supplementary to execution, court must summons 
all adverse claimants and provide such procedure as will give all claim- 
ants a hearing so as to afford due process, regardless of whether the 
subject matter is realty or personalty, and if due process is not 
observed, proceeding is, as to such claimants, a nullity. Ryan’s Furni- 
ture Exch. v. MeNair, 120 Fla. 109, 162 So. 483. 


This protection extends to matters of administrative procedure under statu- 
tory tribunals, although the right of appeal as such is not essential to due 
process, 


A state may, consistently with due process of law clause of Fed- 
eral Constitution (Amendment 14), create a statutory tribunal . . 
and grant to it the final determination of whether or not professional 


licenses . . . shall be revoked for stated legal causes set forth as 
grounds for revocation, in a statute governing and regulating the 
(profession). And . . . the Legislature may confer upon it power 


to determine legal causes necessarily arising in the course of its pro- 
ceedings. Nor is the right of appeal eo nomine essential to due process 
of law in such eases, 

But, where no other method of judicial review is provided for, 
mandamus .. . is an available and appropriate remedy to afford 


Ryan’s Furniture Exch. v. MeNair, 120 Fla. 109, 162 So. 483. 
Spafford v. Brevard Co., 92 Fla. 617, 110 So. 451. 

Smetal Corp. v. West Lake Inv. Co., 126 Fla. 595, 172 So. 58; State v. Whitman, 116 Fla. 
196, 156 So. 705. 

Foster v. Perry, 71 Fla. 155, 70 So. 1007; House v. State, 130 Fla. 400, 177 So. 705. 

Van Loon v. Van Loon, 132 Fla. 535, 1” So. 205. 

State v. City of Stuart, yA Fla. 69. ~ So. 335. 

State v. DuBose, 99 Fla. 812, 128 So. 

Glisson v. Hancock, 132 Fla. 321, 181 “hn 379. 

Sweat v. Turpentine & Rosin Factors Ine., 112 Fla. 428, aw ig 617. 

10. Ryan’s Furniture Exch. v. McNair, 120 Fla. 109, 162 So. 

. Seaboard All-Fla. Ry. v. Leavitt, 105 Fla. 600, 141 So. 886. 

12. Robbins v. Blanc. 105 Fla. 625, 142 So: 223. 

State v. Port of Palm Beach Dist., 121 Fla. 746, 164 So. 851. 
14. Ex parte Messer, 87 Fla. 92, Br So: 330. 

15. Riley v. Sweat. 110 Fla. 362, 149 So. 48. 

16. State v. Joughin, 103 Fla. 877. 138 So. 392. 

17. Harper v. Galloway, 58 Fla. 255, 51 So. 226. 

18. State v. City of Stuart, 97 Fla. 69, 120 So. 335. 
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relief to an aggrieved party against the action of statutory tribunal 
State v. Whitman, 116 Fla. 196, 156 So. 705. 


But a distinction is made between the requirement of due process when 


tangible property not relating to life, health and welfare of man or beast 
is concerned, and summary proceedings when the property may affect the 
lives, health and welfare of the public.’ 


Criminal Procedure 


Due process of law requires that a person shall be duly charged 
with the commission of an offense, and that he be given an opportunity 
to defend, before he is convicted of the offense, as well as that the 
offense shall be one duly prescribed and defined by law, and that the 
tria] shall be by appropriate procedure in a competent tribunal. 
Foster v. Perry, 71 Fla. 155, 70 So. 1007. 


A crime duly prescribed by law is one ‘‘defined by competent impartial 


authority’’, and it is doubtful if the violation of rules made by an interested 
board or commission can be made a e¢riminal offense.” 


Due process in criminal procedure includes 


the right of one charged with crime to a fair opportunity to 
secure counsel of his own choice, to have the assistance of counsel in 
preparing his trial, and, if he is unable to employ counsel and unable 
to conduct his own defense, to have counsel appointed to defend 
him .. . House v. State (Headnote 6), 130 Fla. 400, 177 So. 705. 


Police Power 
In General. 


The organic provisions, requiring due process and equal protec- 
tion of the laws in depriving individuals of life, liberty, or property, 
expressly recognize that the right to protect life, liberty, and property 
is not absolute but that it is subject to restrictions that must neces- 
sarily be imposed by the law-making power ‘‘in order to secure the 
blessings of constitutional liberty’’, in ‘‘maintaining public order’’. 
to ‘‘insure domestic tranquility’’, and ‘‘to promote the general wel- 
fare’’. Whitaker v. Parsons, 80 Fla. 352, 86 So. 247. 


Within these objects of the exercise of the police power is the protection 


of good morals * 


But the police power itself is limited in its application by the require- 


ment of due process of law. 


An unreasonable or unnecessary exertion of municipal authority 
or of the police power in the manner or extent in which private per- 
sonal or property rights are curtailed or impaired, violates organic 
law in that it deprives persons of liberty and property without author- 
ity or due process of law. Municipalities are given police powers to 
conserve, not to impair, private rights. The organic law contains limi- 
tations upon police and munic:pal powers that may be sought to be 
conferred by statute. Maxwell v. City of Miami, 87 Fla. 107, 100 
So. 147. 


In the last cited case the City of Miami was held liable for damage inflicted 


by fire department equipment. An act prohibiting the use of auxiliary gaso- 
line tanks on motor vehicles has been held an unreasonable application of 
the police power.t| The requirement of $2,000 bond and $1,000 license every 


Campoamor v. State Livestock Sanitary Board, 136 Fla. 451, 182 So. 277. 
State v. Coleman, 134 Fla. 129, 183 So. 730. 

Eccles y. Stone, 134 Fla. 113, 183 So. 628. 

Sweat v. Turpentine & Rosin Factors Inc., 112 Fla. 428, 150 So. 617. 
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15 days for auction sales by non-residents is unreasonable,! and the pro- 
hibiting of house to house selling invades the constitutional rights of the 
salesman.” Statutory fees and costs when unreasonable are invalid.* On the 
other hand, standard zoning ordinances have been approved as being generally 
held valid,* but their use is limited for 


The right of an owner to devote his land to any legitimate use 
is property within the terms of the Constitution, and the Legislature 
may not under the guise of the police power impose unnecessary or 


unreasonable restrictions upon such use. State v. DuBose, 99 Fla. 
812, 128 So. 4. 


Property. The right of eminent domain under police power must be 
exercised in strict conformance with the requirement of due process. The 
significance of this guarantee was stated in a contest of a municipality’s 
effort to foreclose paving assessment liens without having acquired rights of 
way for the streets opened and paved: 


The ownership of property is one of the most sacred rights 
encouraged and protected by both our state and Federal Constitu- 
tions. There is no greater safeguard to the perpetuity of our repub- 
lican traditions and institutions than the responsibilities of property 
ownership, and no municipality has a right to deprive one of such 
ownership except by due process of law and making just compensa- 
tion therefore, as defined by the Constitution. Palmetto v. Katsch, 
86 Fla. 506, 98 So. 352. 


Due process in condemnation proceedings entitles the owner of the 
property to 


due notice of the proceedings and an opportunity to appear and 
protect his rights. This is jurisdictional and essential to due process. 
Spafford v. Brevard Co., 92 Fla. 617, 110 So. 451. 


And 


the determination of what is just compensation for private property 
that is taken for public use is a judicial function that cannot be 
performed by the Legislature either directly or by any method of 
indirection. Ibid. 


The statute in question allowed the State Road Department to enter lands 
sought to be taken after securing compensation to the owner by depositing 
with the clerk of the cireuit court double the valuation as fixed by the judge 
of said court, such valuation being based upon affidavits of freeholders. 

The protection afforded in eminent domain proceedings extends to the 
holder of a mortgage lien.° 

The only exception to the requirement of due process in condemnation 
proceedings is in eases of emergency. Such emergencies have not been 
defined, but in a contest over the condemnation of diseased cattle, a distine- 
tion was made according to the nature of the right to be protected. 


The doctrine of due process has no such implication when the 
life, health, and welfare of man or beast is involved as it has when 
other tangible property is at stake. In the latter case, the courts 
have rigidly enforced the requirements as to notice, hearing, factual 
investigation, and compensation, but in the former case, when epi- 
demics arise or are threatened or when the common good is otherwise 


Glisson v. Hancock, 132 Fla. 321. 181 So, 379. 

State v. DuBose, 99 Fla. 812, 128 So. 4. 

Seaboard All-Fla. Ry. v. Leavitt. 105 Fla. 600, 141 So. 886. 
5 Rowland vy. State, 129 Fla. 662, 176 So. 545. 


coho 


State v. Gerrell, 137 Fla. 324. 188 So. 812. . Apha 
| Prior v. White. 132 Fla. 1, 180 So. 347. 3 
| 
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in hazard, summary proceedings may be authorized and they will 
be upheld so long as they go no further than are reasonably neces- 
sary to meet the situation. Statutes authorizing destruction of 
property under such circumstances have usually provided compen- 
sation to the owner but on the theory of benevolence or that the 
community should help bear the loss and not in response to the 
doctrine of due process. Whether they provide compensation or 
not, they have been upheld. Campoamor v. State Live Stock Sani- 
tary Board, 136 Fla. 451, 182 So. 277. 


Liberty. 


Included’ in the right of personal liberty and the right of 
private property, partaking of the nature of each, is the right to 
make contracts for the aequisition of property. Chief among such 
contracts is that of personal employment, by which labor and other 
services are exchanged for money or other forms of property. If 
this right be struck down or arbitrarily interfered with, there is a 
substantial impairment of liberty in the long established constitutional 
sense. Ex parte Messer, 87 Fla. 92, 99 So. 330, quoting from Cop- 
page v. State of Kansas, 236 U. 8. 1, 35 8. Ct. 240, 59 L. Ed. 441, 
L. R. A. 1915C 960. 


This immunity of the freedom to contract is not absolute but is subject 


to a variety of restraints which must not be arbitrary or unreasonable; 
however, 


freedom is the general rule, and restraint the exception. The 


legislative authority to abridge can be justified only by exceptional 
circumstances. Ibid. 


A statute which in effeet prohibited the recruiting of labor by non-residents 
of a county was in this case held unconstitutional insofar as it arbitrarily 
or unreasonably interfered with the right to contract. An ordinance declar- 
ing to be a nuisance the soliciting of orders and the sale of goods in private 
residences without consent of the owner or oceupant is invalid.t A statute 
empowering the board of barber examiners to fix minimum prices was 
held unconstitutional as a denial of equal protection and due process of law 
and an improper restraint on the freedom of contract.? 


This requirement of due process extends to indirect as well as direct 
atiempts to interfere with the 


citizens’ inherent right to engage in a useful and legitimate business, 
even though such business itself be subject to reasonable statutory 
regulation of an appropriate nature enacted under the police power. 
Riley v. Sweat, 110 Fla. 362, 149 So. 48. 


This case had reference to a $5,000 bond required of security dealers, such 


being unconstitutional as imposing impossible conditions upon the obtaining 
of a license. 


One’s business is recognized as property. Both are. protected 
by due process of law and it is as reprehensible to destroy or injure 
one as it is the other. Paramount Enterprises v. Mitchell, 104 Fla. 
407, 140 So. 328. 


On the other hand, trades and professions may be regulated in the public 
interest without denying equal protection and due process of law,® the 


State v. Ives, 1 a. ’ 7 So. . 
Thomas v. Hand, 114 Fla. 466, 153 So. 847 (optometrists); State v. Rose, 97 Fla. 710, 122 
So. 225 (real estate brokers); Heller v. Abbess, 134 Fla. 610, 184 So. 
State v. Knott, 135 Fla. 206, 184 So. 752 (insurance agents). 


122 (accountants); 
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extent of the regulation depending upon the judicial sania meena of the 
public interest. The Supreme Court states that 


any business is affected by a public interest when it reaches such 
proportions that the interest of the public demands that it be reason- 
ably regulated to conserve the rights of the public and when this 
point is reached, the liberty of contract must necessarily be restricted. 
Miami Laundry Co. v. Fla. Dry Cleaning & Laundry Board, 134 
Fla. 1, 183 So. 759. 


In the same case a distinction is attempted between business affected with 


a public interest and business not affected with a public interest but needing 
regulation. 


. . The test of the power to fix prices by the legislature is 
not always on the theory that the business regulated must be 
affected with a public interest but a showing on good authority 
that the business should be regulated in the interest of the public 
may also be used as a basis for price fixing. Ibid. 


A so-called ‘‘emergency’’ statute authorizing price fixing by the State 
Milk Control Board has been held not to deny due process or equal pro- 
tection of law under Section 12 of the Declaration of Rights.1 This holding 
was distinguished from that in State vs. Ives? on the ground that in the 
latter case the Barber Board Act applied to small groups, not a basie or 
paramount industry, and with prices for personal services, not ‘‘with the 


price of an essential commodity of almost universal consumption’’ such as 
milk. 


Constitutional interpretation is actuated by the rule of reason, 
and to hold that the legislature is powerless to correct social and 
economic abuses because of constitutional barriers is placing an 
interpretation on the Constitution that is devoid of basis for support 
and converts that instrument into a hurdle and an obstruction rather 
than a shield of defence. Fla. Dry Cleaning and Laundry Board v. 
Everglades Laundry Ine., et al., 137 Fla. 290, 188 So. 380. 


Taxation and License 


The constitution contains no express limitation upon the power 
of the Legislature to provide for taxes or licenses; but such power 
should not be so exercised as to deprive any person of property 
without due process of law, or so as to deny to any person the 
equal protection of the laws. Harper v. Galloway, 58 Fla. 255, 51 
So. 226. Roach v. Ephren, 82 Fla. 523, 90 So. 609. 


Both of these cases had to do with restrictions upon personal liberty. 
The first was in regard to a deprivation of hunting privileges to non-resi- 
dents of the county concerned, and in the latter case there was a prohibitive 
tax imposed by a city upon a certain class of merchants. The Legislature 


may prescribe the qualifications of persons authorized to engage in any 
trade or occupation which affects the public and requires special 
knowledge or skill, subject, however, to the limitation that unreason- 
able regulations and conditions will be declared void as a denial 
of constitutional liberty and of the equal protection of the laws. Gandy 
v. Borras, 114 Fla. 503, 154 So. 248; Riley v. Sweat, 110 Fla. 362, 
149 So. 48. 


The distinction between resident and non-resident with different license 


1. Miami Home Milk Producers Assn. v. Milk Control Board, 124 Fla. 797, 169 So. 541. 
2. 123 Fla. 401, 167 So. 394, cited supra p. 21. 
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fees respectively for the conducting of business is a valid classification ;1 
but the requirement of excessive bond and license fees for the non-resident 
is unreasonable and invalid.” 

Taxation of proprty is similarly subject to the requirement of due 
process. The extension of the limitation of a municipality to inelude rural 
lands not needed or useful for any municipal purpose except taxation, and 
without benefits to the owner, is in violation of this guarantee when the 


rights of the owner have not been waived.’ This protection is likewise afforded 
in the case of assessments. 


All forms of special assessments for local public improvements 
or facilities must have fair relation to benefits that reasonably may be 
expected to accrue to the value or to the uses of the property so 
specially assessed ; and such special assessments must not, by reason of 
arbitrary action or unjust discrimination or otherwise, violate the 
due process or equal protection or other provisions of organic law. 
Martin v. Dade Muek Land Co., 95 Fla. 530, 116 So. 449. 


Under this doctrine a special assessment was successfully resisted, it being 
for widening paving, storm sewers, curbing and other improvements on a 
highway. It was pointed out that such improvements were for the benefit 
of the public, and in this instance actually detracted from the value of the 
property in that they caused water to accumulate and stand thereon.* 

On the other hand, under a recent decision what may be due process 
with regard to an assessment may not give the same protection as due process 
in the case of taxation. An election approving the issuance of special tax 
school distriet bonds was earried by freeholders whose property was exempt 
under the homestead exemption amendment to the Constitution. In a 
contest the right of the exempt freeholders to vote was sustained, but the 
court refused to ‘‘decide whether special tax school district taxes are ‘forms 
of taxation’ or ‘special assessments.’’’? If the special tax in question is an: 
assessment, the non-exempt property is relieved of the necessity of assuming 
the entire burden because the homestead exemption is not pplicable; but if 
the special tax is a true tax, the exempt freeholders under this decision may 
in such a ease place the entire burden of the indebtedness upon the non- 
exempt property of other owners. 


FORMER JEOPARDY 


‘That part of Section 12 protecting persons from being twice put in 
jeopardy for the same criminal offense has been long implemented by statute. 


C. G. L. 1927, See. 8364. No person shall be held to answer 
on a second indictment, information or complaint, for a crime of 
which he has been acquitted, but such acquittal may be pleaded by 
him in bar of any subsequent prosecution for the same crime, not- 
withstanding any defect in the form or substance of the indictment, 
information or complaint. (Ch. 4055, Acts 1891, See. 7.) 


This section of the statutes was repealed by the Criminal Procedure Act 
of 1939 but substantially re-enacted with an additional provision regarding 
offenses against two or more counties: 


C. G. L. 1927, See. 8663 (177). (a) No person shall be held to 
answer on a second indictment or information for a crime for which 
he has been aequitted, but such acquittal may be pleaded by motion 
in bar of any subsequent prosecution for the same crime, notwith- 


. State v. Woodruff, 134 Fla. 437, 184 So. 81. 
. State v. Gerrell, 137 Fla. 324, 188 So. 812. 


So. 409 
Stockman v. Cit ty of Trenton. 132 Fla 496, 181 So. 


1 

2 

. State v. City of Avon Park, 108 Ila. 641, 149 So. ~" 

5. Lersch v. Board of Pub. Ins. for Orange Co. et al, 12 1Fla. 621, 164 So. 281. 
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standing any defect in the form or circumstances of the indictment 
or information. 

(b) Where a person may be tried for an offense in two or more 
counties, a conviction or acquittal of the offense in one county shall 
be a bar to a prosecution for the same offense in another county. 
(Ch. 19554, Acts 1939, See. 170.) 


The Criminal Procedure Act of 1939 allows the defense of former jeopardy 
to be pleaded only by a motion to quash the indictment or information. 

The protection afforded by the courts against double jeopardy can be best 
stated by first ascertaining just what constitute jeopardy. The Supreme 
Court of Florida has stated that ‘‘a person is in legal jeopardy when he is 
put upon trial before a court of competent jurisdiction upon indictment or 
information which is sufficient in form and substance to sustain conviction 
and a jury has been charged with his deliverance; and a jury is said to be 
thus charged when they have been impaneled and sworn.’ But the court 
in which the former prosecution took place must have had jurisdiction of 
the offense and of the person; otherwise its judgment is null and void.* 
The jeopardy attaches where judgment of conviction is not subject to eol- 
lateral attack as a void judgment, but is merely reversible on appeal for 
procedural error.* 

This general statement is qualified inasmuch as a plea of former jeopardy 
will not be sustained if in the first trial there was a proper discharge of the 
jury without verdict,® or a reversal of conviction and the awarding of a new 
trial.6 But if the jury were discharged for a reason legally insufficient, 
and without an absolute necessity for it, and without the defendant’s consent, 
the discharge is equivalent to an acquittal, and may be pleaded as a bar to 
any further trial, or to any subsequent indictment.’ ~ 

In State v. Himes® it was held that the judge was not legally justified 
in abandoning the felony trial then in progress, in obedience to a prohibition 
Writ issued by a cireuit court without jurisdiction, without acquiescence of 
defendants then on trial; and such discharge of jury entitled defendants 
to a plea of former jeopardy at a subsequent trial for the same offense. 

Another general statement is that legal acquittal or conviction in any 
court of competent jurisdiction is sufficient in law to preclude any subsequent 
prosecution in any other court for the same offense or any higher offense 
necessarily including the lower one;® and such a judgment is an acquittal 
of a greater offense which includes the one for which conviction is obtained.’ 
This is qualified in that the same act may offend different sovereignties and 
hence constitute different offenses. For example, a prosecution for the 
violation of a city ordinance, whether resulting in an acquittal or conviction, 
is no bar to a prosecution under the State law for the same offense.’ The 
same is true as to offenses against different states.!* 

As was just suggested, the prohibition against double jeopardy refers not 
to the same offense eo nomine but to the same crime, the test being whether 


i. G. L. 1927, Sec. 8663 (145) Ps 19554, Acts 1939, Sec. 138). 
2. Silen v. State, 52 Fla. 1, 41 . 593; Burnes v. State, 89 Fla. 494, 104 So. 783; State v. 
Himes, 134 Fla. 675. 184 So. Wt 


3. Strobhar v. State, 55 Fla. 167, 47 So. 4; Alford v. State, 25 Fla. 852, 6 So. 857. 

4. State v. Lewis, 118 Fla. 910, 160 So. 485. 

5. Ellis v. State, 25 Fla. 702, 6 So. 768; Adams v. State, 34 Fla. 185, 15 So. 905; Smith v. 
State, 40 Fla. 203, 23 So. 854; Johnson v. State, 54 Fla. 45, 44 So. 765; White v. State, 
63 Fla. 49, 59 So. 17; State v. Dowling, 91 Fla. 236, 107 So. "267 ; Smith yv. State, 135 Fla 
835, 186 So. 203. 

6. Gibson v. State, 26 Fla. 109, 7 So. 376 (nolle prosequi as to such and prosecution upon 


ent S indictment); Lovett v. State, 33 Fla. 389, 14 So. 837; McNish v. State, 47 Fla. 

0. 176 

7. Allen v. State, 52 Fla. 1, 41 So. 593; State v. Himes, 134 Fla. 675, 184 So. 244. 

8. State v. Himes, 134 Fla. 675, 184 So. 244; rehearing denied 135 Fla. 203, 184 So. 648. 

9. Sanford v. State, 75 Fla. 393, 78 So. 340; Southworth v. State, 98 Fla. 1184, 125 So. 345; 
Woodward v. Mer eA 123 Fla. 892, 168 ‘So. 806. 

10. State v. Lewis, 118 F 910, 160 So. 485 

11. Hunt v. City of ae 34 Fla. 504, he So. 398; Theisen v. McDavid, 34 Fla. 440, 
16 So. 321: Bueno v. State, 40 Fla. 160, 23 So. 862. 

12. Strobhar v. State, 55 Fla. 167, 47 So. 4. 
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the defendant has been twice in jeopardy and not whether he has been tried 
before for the same act. Similarly, a plea of former jeopardy as to an 
offense against one party is no bar to a subsequent prosecution for a similar 
offense against another party although growing out of the same act.2 For 
example, mere assault and battery is not the aggravated assault necessarily 
included within the felony of assault with intent to commit murder, and 
conviction for mere assault and battery before a justice is no bar to prose- 
cution for the latter two offenses.* 

The protection of the provision against double jeopardy cannot be 
invoked to avoid the award ot exemplary damages in an action for a wrong 
also punishable as a criminal offense, because such an award is not uncon- 
stitutional as subjecting the defendant to double punishment.* Neither does 
the enjo:ning of a crime subject an offender to double jeopardy because of 
liability to punishment for the crime and also the contempt as these are not 
the same offense.° A statutes providing for greater punishment upon second 
conviction for felony than for first conviction does not violate the constitu- 
tional provision against double jeopardy.® 


INCRIMINATING TESTIMONY 


The rule that a person in a criminal case can not be compelled to be a 
witness against himself applies not only to witnesses in court but also to 
witnesses summoned before a grand jury.‘ And there is a duty upon the 
court to instruct a witness as to his privilege of not answering questions 
which would tend to incriminate him.S This privilege of the witness is a 
right which must be asserted by him or it will be deemed to have been waived,® 
for the rule does not apply where the witness voluntarily testifies or waives 
his privilege.1° There is a waiver when a witness offers incriminating testi- 
mony with full knowledge of his rights, and he must then submit to a regular 
cross-examination as to such matter.1!_ The privilege is personal to the witness 
except that, even in the absence of the witnesses’ objection, a question may 
be excluded upon objection by his attorney for the reason that it would tend 
to incriminate.1* But such waiver must be voluntary, and the admission of 
a confession obtained by coercion is error.** 

If there has not been a waiver, as where such testimnoy when given has 
not apparent tendency to criminate the witness, the court may properly 
permit the witness to avail himself of his privilege without requiring an 
admission or explanation of incrimination.’* Likewise, if the tendency to 
eriminate the witness appears for the first time on cross-examination, and 
he claims his privilege, he should not be compelled to answer.** 

The protection against incriminating testimony includes evidence ob- 
tained by unlawful search of a dwelling, which evidence should be excluded 
on timely objection.’ This protection against the use of improper evidence 
extends to the suspected or accused as well as the innocent ;}® but a defendant 
not making proper and timely objection to evidence obtained by illegal 
search, waives his right to its exclusion.'* 


Pottinger v. State, 122 Fla. 405, 165 So. 276; Driggers v. State, 137 Fla. 182, 188 So. 118; 
Brown v. State, 135 Fla. 90, 184 So. 777; Albritton v. State, 137 Fla. 20, 187 So. 601. 
Wallace v. State, 41 Fla. 547, 26 So. 713; McNish v. State, 47 Fla. 66, 36 So. 175. 
Boswell vy. State, 20 Fla. 869. . 

Smith v. Bagwell, 19 Fla. 117. 

Pompano Horse Club vy. State, 93 Fla. 415, 111 So. 801; Merry-Go-Round v. State, 136 
Fla. 278, 186 So. 538. 

Cross v. State, $6 Fla. 768, 119 So. 380. 

State v. Coleman, 137 Fla. 80, vad So. 793. 

Ex parte Senior, 37 Fla. 1, 19 So. 652. 

Williams v. Dickenson, 26 Fla. 90, 9 So. 847; Ex parte Senior, supra. 

10. State v. Coleman, supra. 

11. Ex parte Senior, supra. 

12. Stinson v. State, 76 Fla. 421, 80 So. 506. 

13. Wallace v. State, 41 Fla. 547, 26 So. 713. 

14. Wallace v. State, supra. 

15. Gildrie v. State, 94 Fla. 134, 113 So. 704; Robertson v. State, 94 Fla. 770, 114 So. 534. 
16. Gildrie v. State, eon 

17. Robertson v. State, su 


** Chambers v. State, 136. Fla. 568, 187 So. 156, reversed 309 U. S. 227. 
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Testimony by a bankrupt in bankruptey proceeding has been held to be 
inadmissible against the bankrupt in a prosecution for embezzlement.! Cross- 
exam:nation of an accused as to prior convictions would not compel him to 
become a witness against himself, though subsequently he is charged as an 
habitual offender under Sections 7106-7108 C. G. L.* Section 1326 (1) C. G. L., 
making it unlawful for a motor vehicle operator who has inflicted injury or 
damage to leave the scene of the accident without leaving his name and 
address with persons who may be present at the scene of the accident, is not 
repugnant to the constitutional provisions against self-incrimination.* 


(Continued in next issue) 


SEND YOUR 1941 DUES TO P. 0. BOX 465, LAKELAND, FLORIDA 


EXPLANATION OF RULE 11 


(Abstract of a discussion by Justice Terrell to the Hillsborough County 
Bar Association, June 6, 1941) 


Rule 11 was designed to limit the contents of transeripts of record to such 
of the trial proceedings as are essential to answer the questions certified to the 
Supreme Court and no more. It does not abolish writs of error and substitute 
appeals as the sole method of transferring cases to the Supreme Court, nor 
does it in any manner affect the trial of a case. It affects only the preparation 
of the transeript of record. 

Rule 11 abrogates the old practice of preparing and settling a bill of 
exceptions and accordingly supersedes Common Law Rules 88, 89, 91, 92, 93, 
94, and 95, and Special Rules 3 and 103. It also modifies or supersedes 
Sections 4633, 4610, 4625, and other statutes relating to assignments of error 
and bills of exceptions, Chapter 13870, Acts of 1929, authorizes the Supreme 
Court to make rules affecting its procedure that may modify or repeal acts 
of the legislature on the point. 

As to mechanics, the first requirement of the rule is ‘‘a notice of appeal’’, 
the same as previously required. With the notice of appeal or within the 
appropriate time should be filed a concise statement of the questions submitted 
to the Supreme Court for determination. The statement of questions has 
reference to the ultimate questions and takes the place of the assignments 
of error heretofore required. The third requirement, a ‘‘statement of such 
of the record in the trial court as is essential to adjudicate the questions 
proposed, ete.’’ takes the place of the directions to the Clerk for making up 
the transcript of record heretofore required. If it be a case at law, the notice 
would of course have reference to writ of error. 

The third requirement is a material departure from the old practice in 
that it makes the questions submitted to the Supreme Court the basis for the 
record. Heretofore it has been the practice to embrace in the directions to 
the Clerk for making up the transcript every item in the progress docket. 
This may have been good practice at one time but it is bad practice now 
because in most cases, many of the issues settled in the trial court do not 
make their way to the Supreme Court. To transfer the superfluous matter 
to the Supreme Court imposes an unnecessary expense on litigants as well 
as an added burden on the Court to examine it. This superfluous matter 
occasionally runs into thousands and often into hundreds of pages. 

Some confusion has arisen as to what ‘‘a statement of such of the 
record in the trial court as is essential to adjudicate the questions proposed’’ 
should contain. This will require care on the part of counsel to dissect the 


1. Clark v. State, 68 Fla. 433, 67 So. 135. 
2. Cross v. State, 96 Fla. 768, 119 So. 380. 
3. In re Jones, 130 Fla. 667, 178 So. 424. 
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record and point out such portions as are essential to answer the questions. 
Our experience has been that in a small number of cases, all the record is 
pertinent and will have to be carried up but in most of them, such will not 
be the case. In the typical equity case that goes to final decree on bill and 
answer and the ultimate question certified to the Supreme Court is the 
sufficiency of the bill of complaint to state a cause of action, the statement 
should be substantially as follows: (1) Bill of complaint, (2) Motion to 
dismiss, (3) Order on the motion to dismiss, (4) Final decree, (5) Notice of 
appeal, (6) Statement of the questions. The Supreme Court would have no 
use whatever for the master’s report, exceptions thereto, or other proceedings 
relating to it. This is a simple illustration but a great deal of evidence 
and other useless material constantly appears in the Supreme Court for 
reasons as simple. The blind practice of copying the progress docket from 
alpha to omega as a basis for the transcript produces this result. 

Some time ago the Court was confronted with a common law case where 
there was a declaration to which a demurrer was overruled. Then there were 
pleas, replication, rejoinder, surrejoinder, rebutter, and in fact the whole 
gamut of pleading was proffered and ruled on. In the end, the question 
carried up was whether or not negligence was proven. In such a case, the 
statement should be about as follows: (1) Declaration, (2) Verdict of the 
jury, (3) Motion to set aside the verdict, or maybe in arrest of judgment, 
(4) Motion for new trial, (5) Final judgment, (6) Notice of writ of error, 
(7) Transeript of evidence, (8) Questions to be decided. As to item seven, it 
may be well to specify the names of the witnesses whose testimony is to be 
transcribed for inclusion as part of the record or to appropriately describe 
it by other means. When the questions brought up involve mere procedural 
matters as sometimes occurs all the Supreme Court needs is the essential 
pleadings assaulted and the rulings on them. 


Rule 11 provides two methods for preparing records: (1) By the notice 
of appeal and statement as in paragraph one and (2) By Stipulation, as in 
paragraph four. Of the cases now being taken to the Supreme Court, counties, 
cities, boards and other governmental entities are parties in approximately 
twenty-five per cent. In a great majority of these cases and in quite a 
number of others, there is no controversy about the facts and counsel will 
often preface the:r argument with a statement to this effect. At the same 
time, they will have before them a prodigious record. In all cases where there 
is no controversy about the facts, the record should be brought up by stipu- 
lation and should contain the essential pleadings, the judgment of the Court, 
a statement of what the evidence shows, or the factual basis for the suit, and 
the questions submitted to the Supreme Court. 

3ut Rule 11 has a deeper significance than has been mentioned. Com- 
bined with Rules 27, 34, and 35, it constitutes a concerted effort on the part 
ot the Supreme Court to modernize appellate practice and make it respond 
to the purpose of its creation, at the same time safeguarding the litigant’s 
constitutional guaranties. It is foolish to contend that modern trends in 
social and economic conditions, means of travel, and the dispatch with which 
business is transacted has not called for a new tempo in the dispatch of liti- 
gation. In Re Petition of Florida State Bar Association, Fla. 199 So. 
57. Much of the litigation now coming to the Supreme Court involves 
county and municipal refunding plans, publie works, sanitary regulations, 
taxing statutes, and other statutes and controversies of a more or less public 
nature in which the welfare and living existence of large and small groups of 
individuals is suspended. There is a constant demand to dispatch this liti- 
gation and it should be dispatched as fast as consistent with thorough con- 
sideration. Litigation generally presents a very different situation in this 
respect from what it did when men now on the bench were in the law school. 


/ / 
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The conservatism of the bench and bar in responding to this demand 
has been one of the man factors responsible for the creation of arbitration 
boards, workmen’s compensation boards, and dozens of other administrative 
boards before which laymen are doing a large part of the practice. It is 
needless to contend that members of the bar and constitutional courts should 
be transacting the most of the business of such boards and would be if they 
had promptly urged an expeditious and nominal expense means of doing so. 
The alert bus:ness man will often sacrifice an important right of action because 
of the delay and tediousness of litigation. He is interested in disposing of 
litigated causes by the most direct and inexpensive way possible. He is not 
at all interested in procedural questions that lawyers and judges often 
quibble over so long. 

Our system of administering justice is one provided by law out of response 
to a sacred social demand. In democracies, the history of such institutions 
has been that when they fail to meet the demand for which they were 
created, the people will change them. The bench and bar have been charged 
with spending too much energy in the attempt to make this demand harmonize 
with our traditions. If that be true, then the cure is to spend more energy 
expanding and improving our traditions to meet the demands made on them 
by a growing complex social structure. It may mean the serapping of anti- 
quated methods and will require a broader and more liberal legal training 
but that is no more than what is being required in other professions and 
businesses. Engineers, accountants, and other technicians have been pro- 
nounced satisfactory as practitioners before administrative boards because 
of the'r technical training. Since this is true, it will come in better grace 
from us to enlarge the requirements for admission to the bar and acquire 
a broader technique before we say too much about excluding others for 
unauthorized practice. 

In addition to reducing the size of and the expense of records, Rule 11 
will relieve the Supreme Court of the added burden of examining the elim- 
inated material, it will aid in putting an end to interminable delays in the 
disposition of appealed cases and open the way for more careful and better 
considered opinions by the Supreme Court. 

There is apparently as much demand for improvement in judicial opinions 
as there is for improvement in court procedure. Recent surveys reveal a 
universal urge for judges to discard the obtuse, mantle of Moses, scissors 
and paste style of opinion and couch them in unambiguous English. I have 
always felt that prayers and judges’ opinions should be erisp and pointed. 
Those who have to buy and read them are praying for that kind. When 
Jesus taught the Apostles how to pray, he was wise to terminal facilities. 
Lineoln’s Gettysburg Address is familiar to every school boy and may be 
declaimed in Jess than two minutes but Edward Everett, a great man and a 
great scholar, made the main address of the day. He talked two hours but 
no one has heard of it since. One of the most important functions of a 
court of last resort is to refine and erystallize, to write the law so clearly 
that the man on the street may read as he runs. It is a legal absurdity to 
charge him with knowledge of the law and then dispense it in stale gobs 
or clothe it in terms and symbols of an occult lingo that make it a mystery to 
him. I have never felt that scissors and a pot of paste had any place in the 
judicial process. If the common man is to be charged with knowledge of 
the law, he is entitled to have it in plain parable of the mustard seed style. 
He will not be taught to respect it in any other way. 

Now the gist of all I have said is that I think there is a meritorious demand 
for improvement in appellate procedure. I mean by improvement, to make 
it less expensive, more prompt, and thoroughly considered. I think the duty 
of the bench and bar to sense this demand and respond to it. I think 
Rules 11, 27, 34 and 35 are a complete answer to this demand. 
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IMPORTANT AMENDMENTS TO FLORIDA 


UNEMPLOYMENT COMPENSATION LAW 


By PATRICK H. MEARS 
Appeals Referee, F. I. C. 


The 1941 Legislature has extended the groups of employments excluded 
from the operation of the Florida Unemployment Compensation Law, making 
such exclusions identical with the services excluded under the Federal Unem- 
ployment Tax Act (See. 1607 (c) of Internal Revenue Code, as amended), 
except that the Federal definition of agricultural labor is modified in so far 
as applicable to services performed in connection with hauling, grading and 
packing of fresh citrus fruits. 

The classification of employers subject to the Act remains basically 
unchanged. but the definitions were clarified in certain details, and the 
reporting of wages was changed from a ‘‘wages payable’’ to a ‘‘ wages paid’’ 
basis to coine:de with the Federal Act. 

The Legislature also liberalized the earnings qualifications which must 
be met before a claimant is eligible for benefits, making it possible for a large 
number of low-paid workers, who have heretofore been ineligible, to draw 
benefits if unemployed after July 1, 1941. 

The Florida Unemployment Compensation Law as enacted in 1937 ex- 
eluded from the term ‘‘employment’’ as covered by the State Act the same 
seven basic kinds of services as were excepted from the operation of Title IX 
of the original Social Security Act. These were: agricultural labor, domestic 
service, certain maritime employment, service performed by child for parent 
and parent for child, service in the employ of the United States, service in 
employ of a State, and certain services performed in employ of a religious, 
charitable, scientific, literary or educational non-profit organization. Neither 
the Federal nor the State Acts originally contained a definition of agricultural 
labor. The State Act was amended in certain respects by the 1939 Legis- 
lature, but no change was made in the kinds of services excluded thereunder. 

On August 10, 1939, the Federal Unemployment Tax Act (Title IX of 
Social Security Act) was amended to extend the exemptions thereunder to 
several kinds of employment not theretofore excepted, and to define the 
term ‘‘agricultural labor.’’ Among the new services excepted from the 
operation of the Federal Act, effective January 1, 1940, were: casual labor, 
certain services performed in employ of a voluntary employees’ beneficiary 
association, certain services performed by a student in employ of a school or 
college, certain services performed by student nurses and internes in employ 
ot hospitals, the delivery of newspapers by newsboys under age of eighteen, 
and services performed by insurance agents or solicitors remunerated solely 
by commission. These Social Security Act Amendments of 1939 so defined 
‘‘agricultural labor’’ as to inelude the packing, processing, grading, storing 
and delivery to storage or carrier, of any agricultural commodity, if performed 
as an incident to ordinary farming operations or, in the case of fruits and 
vegetables, as an incident to the preparation of same for market. Services 
performed in connection with commercial canning and commercial freezing 
were specifically excepted from the definition of ‘‘agricultural labor.’’ 

Therefore, in order that employers exempted under the Social Security 
Act Amendments of 1939 from paying the Federal Unemployment Tax on 
certain classes of employees might be relieved of paying contributions to the 
Florida Unemployment Compensation Fund on the same classes of employees, 
the Florida legislature at its 1941 session amended the definition of employ- 
ment as contained in the Unemployment Compensation Law so as to list as 
excluded employment thereunder all of the services excluded under the Federal 


Act, except service performed in connection with hauling, grading and packing 
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of fresh citrus fruits. This amendment to the Florida Act is effective July 
1, 1941. 

The 1941 amendments to the State Act also provide that after July 1, 
1941, the picking, hauling, grading, packaging or packing of fresh citrus 
fruit during the seasonal period from October 1 to June 30 shall be deemed 
to be ‘‘seasonal employment’’ and a seasonal worker as defined in this Act, 
who does not earn a certain minimum of wages in covered employment outside 
of such seasonal period, will not be entitled to benefits during July, August 
and September, based on wage eredits earned in such seasonal employment. 

Heretofore, in order to qualify for benefits, an unemployed worker must 
have earned in insured work during a two year base period preceding the 
filing of his claim, a total amount of wages equal to approximately three times 
the amount earned during the calendar quarter in which his earnings were 
highest. This meant that many claimants, particularly low paid workers, 
must necessarily have worked in covered employment in at least four quarters 
during such base period in order to be eligible for any benefits. Under this 
high eligibility requirement approximately 47 per cent of the claimants in 
Florida have been ineligible for benefits, as compared to a national average 
of around 17 per cent ineligible. Those claimants who were eligible have 
been entitled to receive a weekly benefit amount equal to approximately 
one-twentieth of the wages earned in such highest calendar quarter, within a 
minimum and maximum of $3.00 and $15.00, respectively. An eligible claim- 
ant was entitled during a 52 week period to a maximum amount of benefits 
equal to sixteen times his weekly benefit amount or one-sixth of the wages 
earned by him for insured work during his base period, whichever is the 
lesser. 

The formula for payment of benefits has been so artificial that only a 
few dollars difference in wage credits between two unemployed workers has 
resulted in the payment of material benefits to one and the complete denial 
of any benefits to the other, and the number of employees entitled to draw 
benefits has been greatly curtailed by reason of the high earnings required 
to qualify one for benefits. The Legislature accordingly amended the Act 
effective July 1, 1941, to provide that an unemployed worker to qualify for 
benefits must have been paid not less than $200.00 wages for insured work, 
distributed over at least three separate calendar quarters of his two year base 
period. This should lower the percentage of claimants found to be ineligible 
from about 47 per cent to 27 per cent. While this represents a liberalization 
for Florida, it is comparatively conservative as compared to neighboring 
states. The legislature also raised the minimum benefit payment from $3.00 to 
$5.00 a week. 

Under the amendment the maximum benefits a claimant may receive in a 
year will remain approximately the same, except that no eligible claimant 
will be paid less than six weeks of benefits, if he continues unemployed and 
otherwise eligible during that time. Also the usual waiting period will be 
reduced from two weeks to one week, expediting the receipt of the claimant’s 
first benefit check. Disqualifications in the nature of additional waiting 
periods of from one to twelve weeks are provided in the event a claimant has 
voluntarily quit his work, was discharged for misconduct, or refuses an offer 
of suitable employment. 


SEND YOUR 1941 DUES TO P. 0. BOX 465, LAKELAND, FLORIDA 


Cody Fowler, of Tampa, has been The new U. 8. S. Tillman, now under 
elected state delegate of the American construction in the Charleston navy 
Bar Association. He will serve in the yard, is named after the father of 
House of Delegates in Indianapolis in Henry C. Tillman of Tampa, the late 
September. Ben Tillman, U. S. Senator from South 
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A BRIEF WORTH READING 


We are printing below a brief filed by the State with the Supreme Court 
of Florida in the case of HENRY CROFT, ALIAS ‘“‘IKE’’ CROFT, and 
GEORGE WELDON, PLAINTIFFS IN ERROR VS. STATE OF FLORIDA, 
DEFENDANT IN ERROR. This br:ef prepared by Tom Anderson, Assistant 
Solicitor of Dade County, and filed by him and County Solicitor Robert R. 
Taylor is unusual for its succinetness, pungeney, homely philosophy and 
sound argument. 


BRIEF OF DEFENDANT-IN-ERROR 


The appeal brings for review a judgment of conviction of HENRY 
CROFT, otherwise known as ‘‘IKE’’ CROFT and GEORGE WELDON on 
a charge of armed robbery and larceny of an automobile. They were found 
guilty by a jury in the Criminal Court of Record of Dade County of unarmed 
robbery and grand larceny and sentenced to ten years each in the State 
Penitentiary. 

They claimed (through the'r ingenuous and able counsel) that the 
State failed to support the charge by credible evidence; that they established 
acceptable alibis and that they are not guilty. 

The question presented is thus wholly a factual one. 

The defendants, Mr. Croft and Mr. Weldon, are painters, and when they 
are not serving time in jail for passing worthless checks, they are following 
that trade. That is, of course, except on such occasions, when tired from 
their arduous labor, they seek relaxation in getting drunk and giving vent 
to their sensuous natures by caressing some whilom sweetheart on the back 
seat of an automobile. (R. 98) We except from this chronicle of misdeeds— 
in short, we pass over without mentioning it—that time when Mr. Croft was 
convicted of attempted robbery in the commission of which he was foiled by 
being shot. (R. 87). Otherwise, as good law abiding citizens, they lived 
peaceful and uneventful lives in Dade County until January 18, 1940, when 
they were arrested for the armed robbery of Arthur O. Chouinard at No. 
7710 S. W. 8th Street in Miami, Florida. 

Mr. Chouinard was (and probably still is) the proprietor of a dance 
hall on the Tamiami Trail where beer and wine serve to slake the thirst of 
the patrons. On the fateful morning of January 14, 1940, between 5:30 and 
6:00 o’clock when the last dancer had gone and Chouinard and his helper 
Williams were alone in the place, two men entered, cowed them, robbed the 
eash register of its contents and fled in the former’s Buick automobile. 

Williams immediately reported the robbery to the sheriff by telephone, 
later going to his office to supply details, and later still charging Croft and 
identifying him and Weldon as the robbers. Chouinard too, identified Croft, 
picking him out of a line-up of men at the police station. On his first visit 
Williams did not name Croft as one of the robbers, though he knew him well. 
Much stress is laid on this particular. 

A trial before Judge Willard without a jury resulted in a conviction, 
but a motion for a new trial was granted. On the second trial a jury was 
demanded, conviction had and this time a motion for a new trial was denied. 
The same judge presided on both occasions. 

The defendants met the challenge to their innocence by alibis. 

In Croft’s ease, his father, sister and brother-in-law swore that he was 
at home from 1:30 or 2:00 A. M., until he left there after breakfast. The story 
of the alibi is touchingly embellished with an account of the sickness of 
the sister’s baby, concerning which, the father said they were up all night. 
(R. 116). Croft, however, did not say that he talked with his brother-in-law, 
but he did say that he woke his father up when coming in. (R. 95). 
Weldon could rely only on his poor old mother to establish his where- 
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abouts at the time of the robbery, but there is an implication in the record 
(R. 111) that this singular misfortune was perhaps providential, inasmuch 
as his brother, who might have furnished corroboration, was found dead the 
next morning after he had threatened to tell all he knew about the robbery at 
Chouinards. 

Be this as it may, Mrs. Weldon remembered that on the morning of the 
robbery George was at home, having stayed there all night while she treated 
his hands for Florida sores, and he waited upon her sick bed. (R. 119). 

For reasons presently to be stressed, we will omit any references to the 
obvious conflicts in the story of Croft’s whereabouts on January 14th. We 
could po-nt out that he admits coming in at 2:30 (R. 94) while his brother- 
in-law (whom Croft does not mention) says it was between 1:30 and 2:00. 
(R. 118). We could mention that he ate breakfast with his father, sister 
and ‘‘the child’’, who miraculously had recovered from a ravishing illness and 
was able to sit at the table and eat breakfast. We could refer to the fact that 
the brother-in-law lived a wraith-like existence, never eating, never sleeping, 
but just observ:ng, like the American diplomats in the Coolidge era. 

For like reasons the magnified discrepancies in the testimony of the 
State’s witnesses should be ignored. It is true that state witness Williams 
knew who Croft was during the robbery, and did not name him as one of the 
robbers when reporting the crime to the sheriff... It is true that there was a 
conflict between h's two versions of the crime—that is, the account on the 
first trial and the one on the second.? But it is just because of such conflicts 
and inaccuracies that we find reason for support of the judgment. 


Note 1. His explanation is that he was trying to find out if his half-brother 
was involved. 
2. This variance concerns a display of a pistol. 


The determination of what is fact and what is fiction is one of the most 
difficult tasks which man has set for himself. The difficulties arise not only 
because of studied and deliberate effort to thwart the ascertainment of truth, 
but because human memory is a fallible and unreliable thing at best. The 
human mind is something like a piece of blotting paper—more absorptive 
than impressionable, and one’s recollection is sometimes honestly blurred 
and events become indistinguishable from each other. Then to perplex the 
seeker there are half-told tales that have the verisimilitude of truth, but lack 
the substance. 

Moreover, individual experience influences the receptiveness of one’s mind 
to a factual account; disbelief in an accusation is sometimes in direct ratio 
to the extent to which one is in sympathy with the accused. Likewise dis- 
illusioning knowledge produces a skepticism which tends to reject all exculpa- 
tory defenses. In other words, two men with different backgrounds and 
experiences might (and frequently do) arrive at completely opposing con- 
clusions in respect to the same statement of fact. Mistrials are not infrequent. 

Our institutions—as in our conceit we are pleased to call them—are 
simply agencies which the repetition of events have convinced us are best 
adapted to the solution of human problems. Such an agency is the present 
day jury. It has its provenance in the distrust which the experience of 
mankind has shown to be attributable to human judgment; a distrust which 
has found expression in the belief that the safety of the accused lay partly 
in the number of his judges. The conviction of the many gave certitude to 
the judgment. The more who believed in his guilt the more probability there 
was that he was guilty. 

Blackstone says (Jones, Ch. 23, Par. 459, p. 1498) that trial by jury 
seems to have been coeval with the first civil government of England and 
the securing of the privilege was given by the Emperor Conrad 200 years 
before Magna Carta. He says that he will not misspend the reader’s time 
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in fruitless encomiums on this method of trial, a forbearance which later writers 
have not observed. Because, for instance, courts have said again and again 
that trial by jury is the bulwark of a citizen’s liberty, and that it is a sacred 
right secured by organic laws against improvident infringement. 

The accused in this ease, Croft and Weldon, when they were first arraigned, 
chose trial by the court without a jury. They were promptly convicted. They 
obtained a new trial and this time demanded a jury. Why? Because they knew, 
as every criminal does, that when society is arrayed against an individual, a 
jury in nine cases out of ten will sympathize with the one against the many, 
as mankind instinctively sides with the under-dog. 

With this knowledge and the assistance of able counsel, Croft and Weldon 
chose trial by jury—and lost. 

Now they say that the judge was wrong the first time and the jury was 
wrong the second, that the State’s case is made up out of the whole cloth and 
that the testimony of its witnesses is a tissue of lies. Well, there is no other 
forum before which to try the question of their guilt. There is nowhere else 
to go. Perhaps the lapse of time and the death of witnesses will tip the 
scales of justice in their favor if new trials are repeatedly granted. Sooner 
or later maybe six men can be convinced that they are innocent. But Croft 
and Weldon are no more entitled to special dispensations than are any other 
enemies ot society. They have received what they and all others may of 
rght demand—a fair and public trial by a jury of their peers. That the 
result was unsatisfactory to them does not make the process illegal. It is 
unfortunate, from their standpoint, that the jury disagreed with them in 
their contentions. But this was the chance they took. They concluded that 
it would be harder to get six men to believe the testimony of the state’s 
witnesses than one—which is true. They had in their favor the natural sym- 
pathy which juries have for accused, coupled with a variety of backgrounds 
and tendencies which six men selected at random possess. From men on the 
jury who had sons about the age of the accused would come a consideration 
born of gratefulness for filial rectitude. From all would come reluctance to 
imprison two young men in the face of protecting alibis. The advantages 
were all the defendants’ way and so convinced were they of this that they 
did not even argue the case. 

Does the fact that there were discrepancies in the testimony of the State’s 
witnesses discredit the verdict? Does the fact that Williams said on the first 
trial that Croft pointed a gun at him through his coat pocket and on the 
second trial that the gun was displayed (R. 121 and 44) infect the judgment 
so greatly as to cause the whole trial to be diseased ? 

Is it not just because of such particulars that the law requires a unanimous 
verdict? Is it not just to resolve such usual and customary conflict that many 
minds are required to agree? If so (and we think it is) does it not necessarily 
follow that the existence of such doubts cannot vitiate the result? If it were 
all plain sailing there would be no dangers of wrongful conviction. But here 
it is argued that the verdict is erroneous because the jury, in arriving at it, 
did precisely what it was supposed to do, namely, determine the credibility 
of the witness. 

If it is true (as this Court has many times said that it is) that the 
jury is the sole judge of the credibility of the witnesses, by what right, by 
what right, we repeat, can review be had on the ground that the jury accepted 
the testimony of one man rather than another? Is this not to ask for invasion 
by this Court of a territory whose integrity is guaranteed by law and whose 
frontiers are placed in the guardianship of the invader? Rather were it that 
lip service had never been paid to this palladium of our civil liberties than 
that its destruction be accomplished while its sanctity be upheld. 

There is evidence to support the judgment—and that is all that need 
concern this Court. The conviction should be upheld. 
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THE LEGISLATURE HAS DONE ITS WORK— 
SOME CHANGES OF INTEREST TO LAWYERS 


By Mary Lou Baker, St. Petersburg 
Legislative Indexer 
‘“‘The bold wear toughened skin 
That keeps sufficient store 
Of dignity within 
And quiet at the core.’’ 
—Dickinson. 


A legislature has been defined in the following words: ‘‘An inert group 
of individual noneneities, associated together in a fellowship of incompetence. ’’ 
We think the verse of Emily Dickinson quoted above is more descriptive of 
the 1941 legislature of the State of Florida. It proved to be an extremely 
good legislature, pleasing the good people of the state and amazing many 
others. Those legislators did not take themselves seriously, but they did 
take their work seriously. They had the trust and confidence and co-operation 
of the electorate that is always essential if public servants are to serve well. 
The outside pressure put upon them by lobbyists may have been as strong 
as ever, but the inside bracing seems to have been much stronger than it 
has been in years past. Measured by the number and importance of ideas, it 
was one of our best legislatures, 

The wise ancients wasted no champagne on the ship being launched, but 
saved their commendations for the brave sailors returning to port with torn 
sheets and battered sides, after riding out the stormy voyage. In like manner 
we salute the members of the late legislature with our congratulations. 

Your editor asked us to furnish a short but all-inclusive article for the 
Law Journal, reviewing the recent statutory changes, and lighting up, like a 
magnesium flare, all that is new among the old. We cannot so oblige. The 
ink on those statutes is still wet. It is hoped that as copies of the legislation 
become available to members of the association generally, each lawyer may 
write the Law Journal, calling attention to any intellectual oddities encountered, 
and commenting generally concerning the effect and significance of par- 
ticular laws. 

Craftsmanship displayed in the drafting of some bills, may appear a 
bit amateurish. It is sometimes harder for the law-maker to put the statute 
together than for the Supreme Court to take it apart. The Bar Association 
helped greatly in furnishing architectural service, and it ought always to be 
ready so to serve. Those like Hugo L. Black who are skilled in the correct 
phrasing and wording of laws, are very scarce. The average law maker is 
subject to the criticism given to Job, ‘‘Thou wrappest up thy sentences in 
unskilled words.’’ Some errors must creep in. The press has made much of 
the fact that by one of the new enactments Sunday is made a holiday, and 
it is further enacted that each holiday falling on Sunday is to be observed 
on the Monday following, thus establishing a five day week in the minds of 
wishful thinking newspaper men. We shall be glad to hear from newspaper 
men concerning their attitude toward Senate Bill 518—amending Section 
2775, RGS 1920, relating to exemptions of editorial workers of newspapers 
from jury duty. 

In line with other stream-lining bills, ninety-day residence for divorce, 
eight-month period of non-claim statute in probate, shortened time for publi- 
cations and like time-saving legislation, the lawyer is now given but sixty days 
from time of judgment or entry of order of decree, within which to sue out 
writs of error and appeal. A few other enactments affecting procedural law 
are mentioned by title as follows: 
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House Bill 596—Making uniform the pleading, practice and procedure 
in eminent domain. 

House Bill 455—Providing for sale and conveyance of legal and equitable 
interest in real estate of married man or woman who has been declared insane 
or unable to take care of his or her property where property is held as an 
estate by entireties. 

House Bill 212—Amending Section 3484, RGS 1920, providing for pro- 
ceedings in replevin when defendant can not be personally served. 

House Bill 268—Liability of cities and villages for damages to personal 
property and providing time to bring such action. 

Senate Bill 339—Making uniform the procedure of interstate extradition. 

Senate Bill 335—Amending Section 3224 RGS, 1920, relating to temporary 
injunction or abatement of nuisances. 

Senate Bill 218—Admissibility in evidence of writings, records and photo- 
graphie reproductions made in the regular course of business. 

Senate Bill 392—Providing procedure in eminent domain. 

Senate Bill 55—Relating to time of entry of defaults and decrees pro 
confesso on day after rule day. 

Senate Bill 274—Amending section 2660, RGS, 1920, relating to pleas 
of set-off, extending same to counter-claims and cross-claims, providing for 
transfer of causes where demand is beyond jurisdiction of court, and for 
consolidation of causes arising out of the same transaction; amending section 
2661, RGS 1920, providing that pleas of payment and counter-claims are to 
be taken distributively ; and repealing Chapter 14823, Acts of 1931. 

Senate Bill 256—Providing for the service of process by publication, 
entering of decrees pro confesso and defaults thereon, appointing guardians 
ad litem and repealing certain Sections of RGS 1920, and Chapters 8465 and 
8467 Acts of 1921, and Chapter 9319, Acts of 1923, Chapter 10102 as amended, 
and Chapter 11364, Acts of 1925, and Sections 5, 6, 7 and 8 of Chapter 11829, 
Acts of 1927 and Chapter 16881, Acts of 1935. 

Conforming to ‘‘fair practice’’ acts that dictate what shall be paid to 
the dry cleaner for cleaning a pair of trousers, to the barber for cutting the hair, 
and to the dairyman for the bottle of milk, Chapter 21001 requires the liquor 
dealer to charge 39% above wholesale prices. No doubt the law makers 
could see the absurdity in sending a merchant to jail who charged but 15e 
for the bottle of milk, the price of which was pegged at 17¢, while that mer- 
chant might with impunity cut the price of the bottle of rum. The dairyman 
no longer has an unfair advantage over the bartender! 

Another change in the liquor law seems partially to annul the old Mosaic 
law of Deuteronomy 25,-4 ‘‘Thou shalt not muzzle the ox when he treadeth 
out the corn.’’ Chapter 20830, section 11, subsection (g) makes it unlawful 
to sell, give or serve liquor, wine or beer to a person under twenty-one years 
of age, but sub-section (j) permits a person under twenty-one whose disability 
of non-age has been removed to serve such liquor to others. So the eighteen 
year old may tread back and forth with corn for others, while subject to this 
legal muzzle that is calculated to prevent imbibing. 

House Bill 92 provides that upon the death of a man, any wages or 
travelling expenses owing to him shall be forthwith paid to his wife. Some 
of us may have believed that from long established precedent, such final 
wage check would go as a matter of course to her who had eashed all the 
others. The act permits a close relative to collect such money without expense. 

Senate Bill 294 is for the purpose of making the punishment for passing 
worthless checks more severe and more sure. 

Senate Bill 13 amends Section 105 of Chapter 16103, Acts of 1933; pro- 
viding for the distribution of net income of testate estates where there is a 
residuary estate with income payable to one person and remainder to another. 
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Senate Bill 342—Uniform act seeking attendance of witnesses from within 
or without a state in criminal proceedings. 

Senate Bill 337—Making uniform the law of fresh pursuit and authoriz- 
ing co-operation with other state. 

Senate Bill 333—Providing for State-administered probation and parole 
system and creating a parole commission. 

Senate Bill 168—Relating to nominations for appointment or election 
of State Attorney. 

Senate Bill 726—Revision of Florida Statutes. 

Senate Bill 147—Relating to dower in realty and personalty. Amending 
chapter 10999, Acts of 1939. 

Senate Bill 737—Authorizes the Supreme Court to dispose of certain 
volumes of Supreme Court Reporter. 

There are about One Thousand more of these changes. Our first impres- 
sion of them is that they possess a high degree of grammatical rectitude, 
elarity and sense, with a minimum of ‘‘quibble and drool.’’ Certainly we 
shall have them for two years or more. If on longer acquaintance we dislike 
them, there will be a new and we hope an equally efficient legislature in 
1943. We must understand before we may judge. And before you gain 
knowledge of these laws to such an extent that it may interfere with the 
free play of your imagination, your own review of and comment concerning 
any change made will be most weleome. The editor tells us that he seeks 


accuracy, and cares not wliether the presentation be graceful, brilliant and 
transcendently entertaining. 


SEND YOUR 1941 DUES TO P. 0. BOX 465, LAKELAND, FLORIDA 


Local Bar Associations 


ST. LUCIE COUNTY 


The St. Lucie County Bar Associa- 
tion met on June 28th with Cireuit 
Judge A. O. Kanner and Representa- 
tive Evans Crary, Martin County, as 
the guest speakers. Dewey Crawford, 
secretary, made the announcement. 


ORANGE COUNTY 


Judge F. R. Hocker of the Fifth 
Judicial Cireuit was the principal 
speaker before the Orange County Bar 
on June 12th. 

Judge Hocker called for a raising of 
requirements of the individual who 
sought to become a lawyer, as one 
means of putting the Bar on a higher 
plane. Warned that lawyers should 
look well to their personal credit and 


give prompt attention to their elient’s 
affairs. 


C. P. Dickinson, president of the 
Association, presided with Judge Wil- 
bur L. Tilden serving as toastmaster. 


More than 50 attorneys were in attend- 
ance. 
ST. JOHNS COUNTY 


Major J. E. Couechman, Major 
Thomas Byrd Sparkman and Lieuten- 
ant W. J. Bivens were made honorary 
members of the St. Johns County Bar 
Association at its monthly luneheon, 
June 19th. 

All of the honorary members are 
former practising attorneys and mem- 
bers of the Florida State Bar Asso- 
ciation and now assigned to the Selee- 
tive Service Headquarters at St. 
Augustine. Lt. Bivens was the prin- 
cipal speaker. T. Rogero Mickler, 
president, presided. 


VOLUSIA COUNTY BAR 
The Volusia County Bar <Associa- ‘ 
tion was the guest of the New Smyrna 
Beach attorneys at a dinner meeting 
in New Smyrna on June 18th. 
Horace D. Riegle, president of the 
County Association, presided. 
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Editorials 


THE EXECUTIVE SECRETARYSHIP RETAINED— 
An Editorial by the President 


It is well that the members of the Association be fully 
advised as to how the office of the Executive Secretary was 
created, how it has functioned, the cost thereof, and the present 
arrangement that is in effect. 

The old Executive Council at Deland, December 5, 1940, 
decided to employ an executive secretary. This action was con- 
firmed and details worked out at another meeting of the Council 
in Miami on December 17th. For this purpose they engaged 
Ed R. Bentley for one year and agreed to pay him an annual 
salary of $5,000.00. His office was established in Tallahassee. 
The cost of maintaining the office, in addition to salary, was 
rental of $50.00 per month, stenographic services $85.00 per 
month, and other incidental items of overhead, all amounting 
to some $600.00 per month. 

The opening of an office in Tallahassee rather than at some 
other points in the state gave rise to two unforeseen disadvantages. 

First—The Tallahassee lawyers felt that certain services 
contemplated to be rendered to lawyers out in the State would 
encroach upon their proper practice and amount to the State 
Association practicing law at their expense. Probably this fear 
was largely groundless but it was sincere and it was proper that 
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it should be eliminated. Accordingly the Executive Council at 
a meeting in Miami on January 31, 1941, after hearing a repre- 
sentative of the Tallahassee Bar, adopted a resolution limiting 
the work of the Executive Secretry to promoting the legislative 
objectives, developing the membership program, and performing 
other duties for the Association as a whole rather than for indi- 
vidual members. 

Second—Having the office in Tallahassee gave some color 
to the charge, later made by some of the opponents of the Asso- 
ciation’s legislative program, that a powerful lobby was being 
maintained in Tallahassee by the Florida State Bar Association. 

Had the Integration Bill passed, the work of the Executive 
Secretary would have been taken over by the new organization 
and this temporary expense to the Bar per month would have 
been amply justified. But its failure to pass, made some rearrange- 
ment obviously necessary. 

In the light of all the circumstances it probably would have 
been better not to have opened the office in Tallahassee at all. 
The failure of the Integration Bill to pass made immediately 
pressing the problem of this heavy expense over a long term. 

Considering the financial problem and the other things men- 
tioned above Mr. Bentiey of his own motion offered to waive his 
contract with the Association which called for $5,000 per year. 
He agreed to continue as Executive Secretary and Editor of the 
Law Journal if he could return to his office in Lakeland and 
supervise the work of the two lawyers already in his office 
there, devoting one-half of his time to work of the State Bar 
Association, at a salary of $250.00 per month, he furnishing steno- 
graphic help, telephone (except long distance calls) incidental 
overhead and all rent except $15.00 per month for one room to be 
used as the separate office and headquarters of the Association. 
This rearrangement was gladly accepted by the Board of Gov- 
ernors, effective July 15th. Mr. Bentley’s entire willingness to 
meet the changed circumstances and financial problems bespeaks 
his unselfish loyalty to the State Association for the success of 
which he has so long labored. 

Lakeland is quite happily situated for the administrative 
headquarters of the Association. The work of the Association 
will be but little curtailed under the rearrangement. The saving 
effected (including lower printing costs of the Journal at Lake- 
land) is about $375.00 per month. The five months heavy 
expense, however, has made inroads on the reserve of the Asso- 
ciation, as the Treasurer’s report, found elswhere in this issue, 
reveals. It would be well to consider this expense as a legisla- 
tive expenditure, incurred in laying the ground work for the 
eventual passage of the Integration Bill and the Enabling Act 
on Ruies. These activities involve expense, just as did the legis- 
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lative activity to pass other measures sponsored by the Asso- 


ciation. 


This cost can be replaced only out of dues from an increased 


membership. 


The emphasis is now on membership and the 


effective cooperation of the various local associations is earnestly 


requested. 


ROBERT R. MILAM, President. 
SEND YOUR 1941 DUES TO P. O. BOX 465, LAKELAND, FLORIDA 


LIFE’S RECORD CLOSED 


SENATOR W. A. MacWILLIAMS 


We chronicled the death of this 
venerable lawyer two issues ago but 
the order for his cut was not filled 
until recently. He was a former presi- 
dent of the Florida State Bar Asso- 
ciation and long a public servant. 


GEORGE F. WESTBROOK 


George F. Westbrook, 53, Lake 
County Representative to the State 
Legislature from 1928 to 1936 and 
Senator from then until 1940, died in 
the Lake County Medical Center on 
June 24th after nearly two years of 
failing health. 

Senator Westbrook was born at 
Villa City near Clermont, and after a 
common school education, self study 
brought him a civil service railway 


appointment. During the World War 
he went overseas as a handler of Army 
mail in France. Studying law while 
a mail clerk he took the Florida Bar 
examination and was admitted to 
practice. 

He was the secretary and manager 
of the Postal Colony Company which 
has developed two thousand acres of 
citrus near Clermont. 


HARRY C. DUNCAN 


Harry C. Dunean, 57, of Tavares, 
attorney, banker and former member 
of the state board of control, died 
late in June at a Leesburg hospital 
following a stroke. 

For 25 years Mr. Dunean was chair- 
man of the Lake County Democratic 
Executive Committee. He was a mem- 
ber of the state board of control and 
attorney for the Florida Racing Com- 
mission during the administration of 
Governor Dave Sholtz. His law firm, 
Dunean and Hamlin, though in one 
of the smallest county seats in Flor- 
ida, handled some of the largest legal 
accounts in Florida. Mr. Dunean was 
president of the bank at Tavares, a 
director of the First National Bank 
of Leesburg and an officer in about 75 
corporations. 

He was a native of Lake County and 
a graduate of Stetson University. 


ROYAL M. HUNTLEY 


Royal M. Huntley, 48, former assist- 
ant state attorney, died suddenly of a 
heart attack at Tampa on June 16th. 

He was assistant to State Attorney 
Farrior during the administration of 
Governor Sholtz. During that time 
he had an active part in the investiga- 
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tion and prosecution of the Tampa 
flogging case. More recently he was 
sworn in as special assistant in the 
prosecution of injunction suits against 
alleged gambling houses. 

Mr. Huntley was born at Grand 
Rapids, Michigan, and studied at the 


University of Michigan and graduated 
from the Law School of Stetson Uni- 
versity in 1924, and went immediately 
to Tampa to practice. 

He was a member of Sigma Chi fra- 
ternity, American Legion, and the 
John Darling Masonie Lodge. 


FLORIDA STATE BAR ASSOCIATION 
FINANCIAL REPORT 
FEBRUARY 15, 1941, TO JUNE 15, 1941 


RECEIPTS 
DISBURSEMENTS 
February March April May June TOTAL 

$ 50.00 |$ 50.00 |$ 50.00 |$ 50.00 |$ 50.00 |$ 250.00 
EXECUTIVE SECRETARY.................- 416.66 416.66 416.66 1,666.64 
33.75 75.00 86.25 | 100.00 40.00 | 335.00 
STAMPS AND POST OFFICE PERMITS.... 10.00 50.00 16.30 45.00 5.00 126.30 
COMMITTEE EXPENSE...................- 32.03 107.56 252.37 
TELEPHONE AND TELEGRAPH...........|...........- 21.14 9.35 24.68 43.45 98.62 
OFFICE FURNITURE AND EQUIPMENT.. 14.49 247.00 124.95 12.00 3.00 401.44 
MEAN 5.00 7.53 99.50 47.78 13.00 172.81 
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OTHER PROFESSIONS REGULATED— 
BUT NOT THE BAR 


The Senate of the 1941 Legislature 
refused to regulate the profession of 
law but were quite liberal in extend- 
ing regulatory measures, or amend- 
ments to regulatory laws already ex- 
isting, to other professions. The fol- 
lowing acts having to do with the 
regulation of other professions be- 
came laws, many of them with few 
opposing votes, even in the Senate: 

Amendment to Beauty Culture Act 
(two Acts). 

Amendment to Chiropractic Act. 

Amendment to the Board of Phar- 
macy Act. 

Regulating the Practice 
tistry and dental hygiene. 

Creating the State Board of Veter- 
inary Examiners. 

Amendment to the dry cleaning and 
laundry act. 

Authorizing Barber’s Sanitary Com- 
mission to investigate trade practices 
among barbers, prescribe minimum 
prices, ete. 

Regulating the practice of profes- 
sional engineering. 

Relating to the practice of osteo- 
pathic medicine. 

Relating to the practice of archi- 
tecture and creating Florida State 
Board of Architecture. 

Some of these acts went much 
farther than the Integration Bill. One 
of them requires its members to at- 
tend a course of instruction every year. 
Another authorizes the fixing of mini- 
mum prices. All of them vest power 
of control in a Board whereas the 
Bar Bill proposed that the Supreme 
Court set up a regulatory organization 
and remain continuously in control 
under its rule making power. Lawyers 
point out that their organization not 
only affects the liberties but the prop- 
erty and personal rights of the citi- 
zens and that it is as much or more 
in the public interest that the Bar be 
properly regulated as that of any other 
profession. The profession of medi- 
cine is perhaps the most closely regu- 
lated group of them all. 

Time marches on! 


of Den- 


FLORIDA RE-STATEMENT ANNO- 
TATIONS GIVEN PRAISE 


George P. Garrett, Chairman of the 
Florida State Bar Association’s Com- 
mittee on American Law _ Institute, 
and appointed supervisor for the As- 
sociation of the WPA project in pre- 
paring the Florida Annotations for 
the re-statement of the law by Ed R. 
Bentley, while president of the Asso- 
ciation, has received the following 
letter from Herbert F. Goodrich of 
the American Law Institute which is 
self-explanatory. 

‘“‘The Florida annotations to the 
Restatement of the subjects of Prop- 
erty and Trusts will shortly be issued 
and it is appropriate for me to send 
you, and through you to the many 
members of the Florida Bar Asso- 
ciation, the gratitude of the Institute 
for your devotion of time and effort 
to this important work. The comple- 
tion of annotations to five subjects 
of the Restatement within the space 
of a year and a half is a splendid 
achievement. The more so as Pro- 
fessor Williston pronounces them ex- 
cellent. Of course, Mr. Williston is 
not able to test the exhaustiveness of 
these annotations manscripts, but 
he finds no reason to doubt that they 
are complete and he has told me that 
in his oceasional tests of citations he 
has found them accurate. The anno- 
tations are exceptionally satisfactory 
with respect to form. 

‘“We hope that the Bench and Bar 
of Florida will find in these tools, 
ancillary to the Restatement, a_ use- 
fulness commensurately helpful with 
the generous cooperative effort which 
resulted in their production.’’ 

June 19, 1941. 


THEY GO TO THE ARMY— 


Captain Lawrence C. Case, a mem- 
ber of the law firm of Rogers, Towers 
and Bailey of Jacksonville, has been 
ealled into service and attached to the 
Judge Advocate General’s Depart- 
ment at Fort Jackson, South Carolina. 


Lt. O. P. Hilburn, Tampa, has been 
called into active service and is sta- 
tioned at MacDill Field, Tampa. 
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Law School Case Comments 


Contributed by the students of the law schools of the University of 
Florida, John B. Stetson University, and the University of Miami. 
FACULTY ADVISORS 
James R. Wilson, Stetson 
James W. Day, Florida Lauffer T. Hayes, Miami 


CONTRIBUTORS TO THIS ISSUE: 
Students of the University of Miami Law School 


HOMICIDE—MANSLAUGHTER BY OPERATION OF AUTOMOBILE WHILE 
INTOXICATED—CONSTRUCTION OF WORD “OPERATION”.—Defendant, while 
intoxicated, drove his automobile upon a bridge, stopped it, turned off the motor, 
and went to sleep. It was night, a light rain was falling, and the automobile’s 
lights were not burning. A short time after the car was stopped, X, driving in 
the same direction as the defendant, stuck the defendant’s car from the rear. A 
passenger in X’s car was injured and died as a result of the collision. Defendant 
was tried and convicted of manslaughter under a count of an information based on 
a statute making it manslaughter to cause the death of any human being by 
“the operation of a motor vehicle by any person while intoxicated.” On appeal 
to the Supreme Court on the ground (inter alia) that since the defendant’s car 
was not in motion at the time of the collision he was therefore not “operating” it, 
it was Held, judgment affirmed. Motion for rehearing denied. Barrington v. 
State, 199 So. 320 (Fla. 1940). 

The word “operate’’ as used in connection with motor vehicles has been 
construed by the courts as a result of its use in three types of statutes: (1) Those 
giving a civil remedy to persons injured as a result of another’s operating in a 
specified, prohibited manner, or denying recovery to one to whom injury results 
while he is operating in a specified, prohibited manner; (2) those prescribing 
criminal penalties for opearting at night without lights; (3) those prescribing 
criminal penalties for operating while intoxicated. A plaintiff has been allowed 
recovery under a statute of the first type when the defendant’s automobile was 
stopped, unlighted, upon the highway,’ but on the other hand the improper 
registration of a plaintiff’s vehicle did not bar his recovery when he was merely 
pushing his disabled motorcycle along the street, the court holding that this was 
not operation.“ A defendant has been convicted of operating without lights under 
a statute of the second type though his car was motionless and he was not in 
the car, on the theory that opeation involves ordinary stops upon the highway, 
which must be regarded as fairly incidental to operation. 

Under statutes of the third type, an intoxicated person is not “operating” a 
motor vehicle while intoxicated when he merely gets into a stationary automobile 
and makes no attempt to start it and the automobile does not move. But one is 
operating when his manipulation of the gear shift results in the car’s moving 
forward by reason of its own weight;’ or when he guides an automobile while it is 
being towed by another car;* or when he gets into a car and starts the engine, 
even if the car does not move;° or turns the ignition switch when to do so causes 
the self-starter to function;” or merely manipulates the machinery of the motor 
for the purpose of putting the automobile in motion." Argument might fairly be 
made that merely. starting the engine should be regarded as an attempt at opera- 
tion rather than operation, but the decisions on this point are unanimous in 
holding such action to be operation. 

It seems clear that statutes prescribing criminal penalties for operating 
without lights and for operating while intoxicated are designed to protect the 
public and particularly other members of the travelling public. A _ stationary 
automobile without lights at night is equally as dangerous to other motorists as 
a@ moving one. But a stationary automobile is no more dangerous to other motorists 
when the occupant is intoxicated than when he is sober. The differences in 


danger may lead to differences in interpretation of the word ‘“operating.’’” 
Whether the instant case is sound or not might well depend upon a factor 
which was not given extended consideration either in the opinion of the Court 
or in the State’s Brief on Appeal—namely, the time element, the length of the 
interval between the time when the defendant’s car was stopped and the time 
when it was struck. The Brief for the State refers to “a short time.’ The Court’s 
opinion states that the defendant had stopped his car “shortly before” the 
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collision. Clearly it would be a strained construction, and one not required by the 
theory that criminal statutes are to be construed strictly,” to hold that operation 
ceased the instant that motion ceased, or even the instant that the motor stopped. 
It would seem equally clear that after an appreciable interval, operation can not 
be said to continue, so as to make a defendant guilty of manslaughter when 
another’s death follows, though it is impossible to say how long that appreciable 
interval must be. 


Lewis H. Fogle, Jr. 


(NOTES) 


(1) FLA. COMP. GEN. LAWS (1927) sec. 7794. 

(2) Operate: To put into, or continue in, operation or activity; to manage; to conduct; 
to carry out or through; to work. Webster’s New International Dictionary, 2d ed. 

(3) Lima Used Car Exchange Co. v. Hemperly, 120 Ohio St. 400, 166 N. E. 364 (1929). 

(4) Norcross v. B. L. Roberts Co., 239 Mass. 596, 182 N. E. 399 (1921). 

(5) Commonwealth v. Henry, 229 Mass. 19, 118 N. E. 224, L. R. A. 1918B, 827 (1918). 
Contra, under a statute which was similar but which added a requirement that the 
lights must be visible from a certain distance in the direction from which the motor 
vehicle was procéeding, State v. Bixby, 91 Vt. 287, 100 Atl. 42 (1912). 

(6) Underwood v. State (Ala. App. 1931) 132 So. 606. 

(7) Commonwealth v. Clarke, 254 Mass. 566, 150 N. E. 829 (1926). 

(8) State v. Tacey, 102 Vt. 439, 150 o 68, 68 A. L. R. 1353 (1930). 

(9) State v. Webb, 202 Iowa 633, 210 N. W. 751, 49 A. L. R. 1389 (1926); State v. “te 
4 N. J. Misc. 493, 133 Atl. 486 (1926); People v. Domagala, 123 Misc. 757, 206 
Supp. 288 (1924). 

(10) State v. Storrs, 105 Vt. 560, 163 Atl. 560 (1933). 

(11) Commonwealth v. Uski, 263 Mass. 22, 160 N. E. 305 (1928). 

(12) It is noteworthy that ‘in both Iowa’ and Vermont, a stationary car has been held not 
to be operated within the meaning of a statute requiring lights, City of Harlan v. 
Kraschel (Iowa 1916) 146 N. W. 463; State v. Bixby, supra, n. 5; but a stationary car 
with the engine running has been held to be operated within the meaning of a 
statute prohibiting operating while intoxicated, State v. Webb, supra, n. 9; State v. 
Storrs, supra, n. 

(13) Brief for the State, p. 4. The appellant’s brief was not available to the writer, but 
since the time element is not mentioned elsewhere, it may fairly be inferred that it 

— not emphasized there. Perhaps it is a fair inference that the interval was very 
short 

(14) 199 So. at 322. 

(15) See Crawford, The Construction of Statutes (1940) sec. 240. 


CONFLICT OF LAWS—MARRIED WOMEN’S CONTRACT—Several promis- 
sory notes for borrowed money were executed and delivered in Wisconsin, all 
being signed by the married woman defendant in error, and some of the notes 
were also signed by her husband, both husband and wife being then domiciled in 
Wisconsin. Renewal notes for the borrowed money were executed in Florida 
with a Wisconsin date line and delivered in Wisconsin after the husband and 
wife became domiciled in Florida. An ordinary action on the renewal notes was 
brought in Florida against the husband and wife, and judgment by default for not 
pleading was rendered against both of them. Verdict and final judgment on the 
renewal notes against both defendants were rendered in favor of the plaintiff. 
Later the husband died in Florida, survived by the widow, the parties still being 
dcmiciled in Florida. Twelve years after it was rendered, the widow filed a motion 
to quash the judgment on the ground that it was awarded against one who, now 
a widow, was at time of judgment a married woman. The Circuit Court quashed 
judgment, and plaintiff brought error. Held, affirmed. The notes, though valid 
under the laws of the State of Wisconsin, will not be enforced against a married 
woman in Florida, such notes being invalid as an enforceable obligation according 
to the Constitution and to the general statutes and the definite policy of the 
State of Florida, no basis being shown for subjecting in equity the married 
ps magy separate property. Kellogg-Citizens National Bank v. Felton, 199 So. 50 

a. 1940). 

A contract valid when and where made may conceivably be denied enforcement 
in another jurisdiction either on the ground that its enforcement contravenes 
the public policy of the forum or on the ground that the forum offers no remedy. 
Thus a futures contract which was valid where made may not be enforced in 
another state in which a strong public policy against such contracts exists, the 
public policy evidenced by a statute providing for criminal prosecution for the 
making of such contracts... Where the public policy of a state forbids married 
women’s contracts some jurisdictions will refuse to enforce a contract made by 
one of its itizens even though the contract was made in a state in which such 
contracts are enforceable,” and a Federal Court sitting in such a state must likewise 
refuse enforcement.’ And a statute of the forum prohibiting married women from 
incurring obligations may prevent the enforcement of a married woman’s contract 
though valid when made.“ Other jurisdictions, probably today in the majority, 
will enforce contracts made under such circumstances. Probably it is better to 
say that the contract is unenforceable rather than void,’ so that even though the 
state of the forum once refused to enforce married women’s contracts, if between 
the time of making the contract in a state in which it was valid and the time of 
bringing action such contracts are made enforceable by statute, they will be 
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enforced.’ Perhaps a better reason than public policy for denying enforcement 
is that the forum provides no remedy. Remedy is always governed by the law of 
the forum.’ Hence an attachment of the property of a married woman which is 
not allowed by state law in the case of its own citizens will not be allowed to 
a creditor although the debt was created in another state where the married 
woman resided and where the contract creating it was valid.” In Florida, the 
Constitution and statutes provide for the enforcement of certain types of married 
women’s obligations.” It would seem to follow that no means of enforcing any 
other type of married women’s obligations exists. 

On the basis of previous Florida law” and on the ground of non-existence of 
remedy, it is submitted that the principal case is sound. Perhaps a legislative 
revision of the law as it now exists in Florida is desirable. The effect of the case 
obviously is to allow a married woman to avoid payment of a debt which was valid 
and enforceable when made merely by becoming domiciled in Florida. This seems 
highly undesirable. 

Albert M. Lehrman. 


(NOTES) 


(1) Bond v. Hume, 243 U. S. 15, 37 Sup. Ct. 366 (1917). 

(2) Bromwell v. Conquest, (Tex. 1928) 2 S. W. (2d) 995; First National Bank v. Shaw, 109 
Tenn. 237, 70 S. W. 80 7, 97 Am. St. Rep. 840, 59 L. R. A. 498 (1902). 

(3) Union Trust Co. v. Grosman, 245 U. S. 412, 38 Sup. Ct. 147 (1918). 

(4) Moody v. Barker, 188 Ky. 401, 222 S. W. = (1920); International Harvester Co. v. 
McAdam, 142 Wis. 114, 124 N. Ww. 1042 (1910) 

(5) Robison ‘v. Pease, 28 Ind. App. 610, 63 N. E. 479 (1902); Bowles v. Field, D. 
Ind. 1897) 78 Fed. 742; rc National Bank Vv. Mitchell, (C. C. A. 2d, i335) ay Fed. 
565; see annotation, 18 A R. 1516. 

(6) Contra: Lloyd v. Cooper ae 101 Fla. 532. 134 So. 562 (1931). 

(7) ST raret any Reynolds, 55 Vt. 39 (1883); Milliken v. Pratt, 125 Mass. 374, 28 Am. Rep. 

(8) Brown v. Case, 80 Fla. 703, 86 So. 684 (1920). 

(9) Ruhe v. Buck, 124 Mo. 178, 27 S. W. 412 (1894). 

(10) Fla. Const. Art. XI, Secs. 1 and 2; Fla. Comp. Gen. Laws (1927) Secs. 5865-5872; 
6118; 5024-6028. 

(11) Lloyd v. Cooper Corp., supra, N. S. 


SEND YOUR 1941 DUES TO P. 0. BOX 465, LAKELAND, FLORIDA 


RESPECT FOR JUDICIAL DECISIONS 


w= security have you for your property, for your reputation, and for 
your personal rights, if the courts are not upheld, and their decision re- 
spected when once firmly rendered by the highest tribunal known to the 
Constitution? I do not choose, therefore, to go into any argument with Mr. 
Lincoln in reviewing the various decisions which the Supreme Court has made, 
either upon the Dred Scott case, or any other. 

STEPHEN DovuG.Las. 


LAWYER’S STATIONERY 
GENUINE ENGRAVING 
LETTERHEADS 
ENVELOPES 
BUSINESS CARDS 
MANUSCRIPT COVERS 


WRITE FOR SAMPLES AND PRICES OR SEND SAMPLE OF 
YOUR STATIONERY. SATISFACTION GUARANTEED OR 
MONEY REFUNDED PROMPTLY. PATRONIZE FLORIDA 
INDUSTRY. 


PICKETT ENGRAVING CO., INc. 


207 SO. MIAMI AVE. MIAMI, FLORIDA 
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LAWYERS of FLORIDA 
this is your 
TALLAHASSEE HOME 


CHEROKEE HOTEL 


The Florda State Bar Association is grateful to 
Manager Stiles and his courteous personnel for 
the fine treatment and accommodations of this 
modern hotel. We hope the lawyers of Florida 
will show their appreciation by continuing to use 
this hotel as their Tallahassee headquarters. 


ED R. BENTLEY 
Executive Secretary 


CHEROKEE HOTEL 


J. A. Stiles, Pres. and Manager 
TALLAHASSEE, FLORIDA 


Air-Conditioned Rooms — Completely Modernized 


WOULD YOU WALK TO CHICAGO? 


ADVANCES IN TRANSPORTATION AND IN LAW BOOKS 
COME ABOUT WHEN OLDER METHODS PROVE TOO SLOW 


Tovay who would walk to Chicago 
when a few hours in an airliner would 
suffice? * It would take the lawyer, to 
work out his own rules of law as pains- 
takingly as they are stated in AMERICAN 
JuRIsPRUDENCE, more time than it would 
take to walk around the world. * In the 
years just ahead, Americans will make 
use of the newer methods of transportation. 
These newer methods save time and insure 
prompt arrival. For the same reasons 
American lawyers are using the rules stated 
in AMERICAN JURISPRUDENCE as the basis 
for solving their legal problems. They 
too know that it saves time and insures 
prompt arrival at proper decisions, 


AMERICAN 
JURISPRUDENCE 


THE LAWYERS CO-OPERATIVE PUBLISHING CO. 
BANCROFT-WHITNEY CO. - = = 


Florida Representative, 


San Francisco, Calif. 


RALPH O. LAHR, 
Residence Address: 
Babson Park, Florida, 
P. O. Box 173 
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] 
Ne matter what part of Florida yewre planning COAST 


te viett ... me matter hew much or how little 
you're planning te spend... “COLLIER” is the 
ene name te remember!—Collier chain ef hotels. 


Year "Round Hotels 


TAMPA TERRACE 
and FLORIDAN 


Tempe 
LAKELAND 
TERRACE 

BRADENTON 
DIXIE COURT 
W. Palm Beach 
6 


Seasonal Hotels ales 
Open Dec. Ist-—-Apr. 10th 


ROYAL WORTH 


Bradenton 
EVERGLADES 
Lew 


For sportsmen, for motorists, for leisure-seekers, for 
@eason residents or two-week vacationists . .. Collier 
hotels provide a warm and friendly Florida welcome! 


Apply te TRAVEL AGENT er address individual hotel managers oF 


COLLIER FLORIDA COAST HOTELS 
MOTEL TAMPA TERRACE 145 FIFTH AVENUB 
TAMPA, FLA. NEW YORK, ¥. / 
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Boca Grande ig 
Everglades YZ 
USEPPA INN ZA 


Wie 


JACK SONYVICLE 


The GEORGE WASHINGTON 
300 Rooms with Shower and Bath 


100% Air Conditioned With Optional Use 
The Wonder Hotel of the S uth, Radio and 


GARAGE in direct connection with lobby ainey 
Molea 8, Meneger 


MAYFLOWER 
300 Rooms with Bath and Shower 


100% Air Conditioned With Optional Use 
Famed for its hospitality and favored slike 
by Winter Visitors and Commercial Travelers 


The FLAGLER. 


125 Rooms « « Baths 


You'll be pleased with its convenience, com- 
fort ond service. Moderate prices prevail. 


GARAGE directly connected. 


The GEORGE 
WASHINGTON 
200 Rooms with Beth ond Showen 


summer end winter comfort « 


GARAGE service. 


| 
| KLOEPPEL HOTELS 
: 
| i 
Leland S. Turner - Maneger 
] m WEST PALM BEACH 
q Open all the Year Redio and every 
B.J. Jecchel- Manger | 
Reasonable Rates Posted in Every Room 


FLORIDA BOOKS 


ADKINS, Florida Criminal Procedure Act, Annotated, 
1940 10.00 


CARSON, Florida Common Law Pleading and Practice, 


with Forms, Revised Ed., 1940 20.00 


ENCYCLOPEDIC DIGEST of Florida Reports, 15 Vols., 


‘and current Pocket Parts 175.00 


FLORIDA CHANCERY ACT ANNOTATED, Paco 


2nd Ed., 1935 6.00 


FLORIDA PRACTICE RULES, ae with 1939 Pocket 
Supplement 10.00 


FLORIDA SUPREME COURT REPORTS, vem 1 to 22, 
Reprinted in Five Books « 90.00 


KOOMAN, Florida Chancery Pleading & Practice, 1939 .. 20.00 


REDFEARN, Wills and Administration of Estates in 
Florida, with eurrent Pocket Supplement. 17.50 


( Detailed information mailed 
John M. Elliott 
Florida Representative 
THE HARRISON. COMPANY 
LAW. BOOKS 


151 Spring Street, N. W. Atlanta, Georgia | 
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